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This listing does not affect the legal status of any 
document published in this issue. 


Announcement 
1C-8959 Commission policy and guidelines 
re applications of foreign invest- 
ment companies for registration 
and sales of shares in U. S. 
Comment period on propose rule 
6c-2 extended to December 1, 1975 


1C-8966 


Enforcement 
LR-7103 United States v. J. Harlow Tucker 
J. Harlow Tucker sentenced to 
three years in a federal peniten- 
tiary for engaging in a scheme 
to defraud debenture and limit- 
ed partnership purchasers. 

SEC v. Emanuel Fields 
Fields enjoined from further 
violation of order disqualify- 
ing him from practice before 
the Commission 


LR-7102 


Opinions 


34-11686 BBI, INC. 








Common stock in said security 
struck from listing and regis- 
tration with the AMEX. 
Albert H. Harris 
Review proceeding dismissed in 
free riding case. 
Goffe-Carkener-Blackford Securi- 
ties Corporation, et al. 
Firm revoked, president barred 
in net capital case. 


Notice of Delegation of Authority 
to the Secretary of the Commission 
to Issue Findings and Orders in 
Proceedings 
Notice of Proposed Guides 61 and 
3, “Statistical Disclosure by Bank 
Holding Companies,”’ of the Guides 
for Reyistration Statements under 
the Securities Act of 1933 and of 
the Guides for Reports and Proxy 
and Registration Statements under 
the Securities Exchange Act of 
1934, Respectively (S7-589). 
(Comment Period Expires 
November 30, 1975). 
Notice of Filing of Proposed Rule 
Changes by Cincinnati Stock Ex- 
change (File No. SR-CSE-75-1) 
Adoption of Amendment to Rule 
204-2 under the Investment Ad- 
visers Act of 1940 Adopting New 
Paragraph (j) Regarding Mainten- 
ance of Books and Records of 
Non-Resident Investment Advisers 
(S7-567). 
Notice of Proposal to Adopt New 
Rule 202-1 under the Investment 
Advisers Act of 1940 which would 
Exclude from the Definition of 
“Investment Adviser” in Section 
202(a)(11) Persons who in the 
Course of Their Regular Employ- 
ment Advise Their Employer - 
Sponsored Employee Benefit 
Plans with Respect to Investments 
in Securities (File No. $7-588). 
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SECURITIES INVESTOR PROTECTION ACT 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 45/October 2, 1975 


See Securities Exchange Act of 1934 Release No. 1170/ 
October 2, 1975. 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 46/October 2, 1975 


See Securities Exchanye Act of 1934 Release No. 11702/ 
October 2, 1975. 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 47/October 1, 1975 


See Securities Exchange Act of 1934 Release No. 11703/ 
October 2, 1975. 
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FREEDOM OF INFORMATION ACT 
Release No. 22/August 1, 1975 


In the Matter of the Request of 
LLOYDS BANK OF CALIFORNIA 
for access to certain investigatory records 


relating to United States Tank Car Corpor- 
ation and Bernhard Dohrmann 


DENIAL OF REQUEST 





On July 7, 1975, the Commission received the appeal of 
Lloyds Bank of California (‘“Lloyds’’) from the staff’s 
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denial of its request, pursuant to the Freedom of Infor- 
mation Act, 5 U.S.C. 552, for access to investigatory 
transcripts obtained duriny the course of the Commis- 
sion’s investigation of United States Tank Car Corpora- 
tion (‘‘the Company”) and Bernhard Dohrmann. 1/ 
Lloyds claims that it has sustained financial losses as a 
result of the activities of the Company. The investiga- 
tory transcripts have been requested to determine 
whether there is any basis upon which persons other 
than the Company and Dohrmann may be held liable 
for these losses. 







As a result of its investigation, the Commission, on 
September 10, 1974, instituted an injunctive action 
against the Company and Dohrmann in which they 
were charged with violations of Section 17(a) of the 
Securities Act of 1933 and Section 10(b) of the Se- 
curities Exchange Act of 1934 and Rule 10b-5 there- 
under in connection with their offer and sale of rail- 
road tank cars along with contracts to manage the tank 
cars on behalf of investors — the 1973 Tank Car Man- 
agement Program, Securities and Exchange Commis- 
sion v. United States Tank Car Corporation, N.D. Cal., 
C-74-1914-LHB. That action is still pending, prelimin- 
ary injunctions having been entered on December 6, 
1974 against both defendants. 2/ 


In addition to the pendency of the Commission’s in- 
junctive action, recommendations have been formu- 
lated with respect to whether additional law enforce- 
ment actions relating to the Company, Dohrmann and ,' 
other persons should be taken, and active consideration 
is being accorded to such recommendations. A ‘‘con- 
crete prospect” of further enforcement proceedings pre- 
sently exists. 3/ Under these circumstances, the Com- 
mission finds that disclosure of the investigatory trans- 
cripts requested is not required by the Freedom of In- 
formation Act because such disclosure would “‘inter- 
fere with enforcement proceedings” and might tend to 
deprive persons currently named in the Commission’s 
injunctive action, or who may be named in future en- 
forcement proceedings, “of a right to a fair trial or an 
impartial adjudication,”’ and “‘constitute an unwar- 
ranted invasion of personal privacy” of persons who 
were investigated but against whom no enforcement 
action may be taken. See 5 U.S.C. 552(b)(7)(A), (B) 
and (C) and 17 CFR 200.80(b)(7). 4/ The Commis- 
sion also finds that the foregoing considerations con- 
stitute compelling reasons why the investigatory trans- 
cripts requested should not be disclosed based on the 
Commission’s discretion to disclose exempt records. 





Accordingly, 1T 1S ORDERED that the request of 
Lloyds Bank of California for access to the investiga- 
tory records relating to United States Tank Car Cor- 
poration and Bernhard Dohrmann be, and it hereby 
is, denied. 


By the Commission. 





George A. Fitzsimmons 
Secretary 
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nscripts which are not a matter of public record. 

would, therefore, not include those transcripts 
which have been annexed as exhibits to certain affi- 
davits filed in the Commission’s injunctive action in 
Securities and Exchange Commission y. United States 
Tank Car Corporation, N.D. Cal., C-74-1914-LHB. 


) Lloyds request only covers those investigatory 


2/ On September 13, 1974, the district court appoint- 
ed a receiver of the assets of the Company, and on 
November 14, 1974, a trustee was appointed by the 
court to manage and operate certain tank cars which 
had been previously sold and managed by the Com- 
pany pursuant to its 1972 Tank Car Management 
Program. 


3/ See, Securities Act Release No. 5571, 6 SEC 
Docket 286, 288 (February 21, 1975). 


4/ See also, /n the Matter of the Request of Karen 
Holm, Esq. and Lewis R. Mills, Esq., FOIA Release 
No. 16, 7 SEC Docket 234 (June 24, 1975); /n the 
Matter of Request of Dow Jones & Co., Inc. and 
Ken Bacon, FOIA Release No. 12, 7 SEC Docket 
186 (June 19, 1975); /n the Matter of Request of 
Stanley L. Kaufman, FOIA Release No. 9, 7 SEC 
Docket 97 (June 6, 1975); and /n the Matter of Re- 
quest of |. Walton Bader, FOIA Release No. 1, 6 
SEC Docket 541 (April 13, 1975). 
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FREEDOM OF INFORMATION ACT 
Release No. 30/September 30, 1975 


In the Matter of Request of 
JOSEPH E. CASSON, Esquire 


for access to preliminary proxy material 
of PASCO, Inc., related correspondence, 
memorandums, communications, and 
other records 


ORDER PARTIALLY GRANTING AND PARTIALLY 
DENYING REQUEST 


On September 3, 1975, the Commission received the 
appeal of Joseph E. Casson, Esquire, from the partial 
denial by the Commission’s Public Information Offi- 
cer of a portion of his request, made pursuant to the 
Freedom of Information Act, 5 U.S.C. §552 for ac- 
cess to: 


(1) The most recent Preliminary Proxy Statement 
Sled by PASCO, Inc. on or about June 19, 1975. 


(2) All material, exhibits and documents filed by 
PASCO, Inc. in conjunction with its Preliminary 
Proxy Statement. 








(3) All incoming and outgoing correspondence with 
PASCO, Inc. relative to its Preliminary Proxy State- 
ment. 


(4) All memoranda, communications and records 
dealing with or commenting on the Preliminary Proxy 
Statement of PASCO, Inc., including all records of 
telephone conversations. 


Pursuant to his request Mr. Casson was granted access 

to PASCO’s revised preliminary proxy material and 
related correspondence with the exception of certain 
commercial or financial information obtained in con- 
fidence. Such commercial or financial information 

was withheld from disclosure by virtue of the fourth 
exemption of the Freedom of Information Act (“FOIA”) 
1/ and Commission regulation, 17 CFR 200.80(b)(4) (ii). 
The Commission has reviewed the determination of the 
Public Information Officer denying access to portions 
of the materials requested and has decided to reverse it 
in part and uphold it in part as follows: 


(1) Although the Commission recognizes that PASCO’s 
preliminary proxy material was required to be filed pur- 
suant to Securities Exchange Act Rule 14a-6(a), 17 
CFR 240.14a-6(a), and that Rule 14a-6(e), 17 CFR 
240.14a-6(e), in part provides that preliminary proxy 
material “shall be for the information of the Commis- 
sion only and shall not be deemed available for public 
inspection ...,"" the Commission has previously stated 
that it may not interpret its rules contrary to the re- 
quirements of the FOIA. See, /n the Matter of the 
Request of Byron E. Calame, FOIA Release No. 13, 7 
SEC Docket 187 (June 19, 1975). Since the commer- 
cial or financial information which was withheld from 
PASCO’s revised preliminary proxy material and related 
correspondence was subsequently disseminated in sub- 
stance to PASCO’s shareholders in PASCO’s definitive 
proxy material, the Commission believes that continued 
non-disclosure of such commercial or financial informa- 
tion by virtue of the FOIA’s fourth exemption is no 
longer warranted. /bid. 2/ Accordingly, access will be 
granted to those portions of PASCO’s revised prelimin- 
ary proxy material and related correspondence which 
have previously been withheld as constituting commer- 
cial or financial information obtained in confidence. 


(2) For the reasons enumerated in paragraph (1) of this 
release the Commission has determined that access will 
be granted to the July 21, 1975, letter from PASCO to 
a member of the Commission’s staff setting forth 
PASCO’s reasons for non-disclosure of its preliminary 
proxy material and which was withheld from disclosure 
by reason of the fact that this letter was viewed as con- 
stituting commercial or financial information obtained 
in confidence. 


(3) Access additionally will be granted to hanrdwritten 
notes of an August 1, 1975, telephone conversation be- 
tween a staff attorney and counsel for PASCO wherein 
certain aspects of PASCO’s preliminary proxy material 
were discussed. These notes merely constitute a factual 
record of the substance of the above-described conver- 
sation and do not include mental impressions or the 
expression of views. Accordingly, they may not be with- 
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held from disclosure by virtue of the FOIA’s fifth ex- 
emption for inter-agency or intra-agency memorandums 
or letters. 3/ Environmental Protection Agency v. Mink, 
410 U.S. 73 (1973). 


(4) The Commission has further determined to deny ac- 
cess to any inter-agency or intra-agency memorandums 
which relate to PASCO’s preliminary proxy material. 
Such materials are exempt from disclosure under the 
FOIA’s fifth exemption and Commission regulation, 17 
CFR 200.80(b)(5). In addition, the Commission has de- 
termined not to disclose any severable factual portions 
of such memorandums. In this regard, the Commission 
recently observed that 


[a] Ithough the factual portions of such memor- 
anda, if not inextricably intertwined with the 
opinions and recommendations expressed, would 
generally be required to be disclosed, Environ- 
mental Protection Agency v. Mink, 410 U.S. 73 
(1973), such severable factual portions, if any, 
are not required to be disclosed in this case, since 
all of the evidentiary documents disclosing the 
facts upon which the memoranda were based 
have been disclosed.”’ 


In the Matter of the Request of Frank J. Abella, Jr., 
FOIA Release No. 2, 6 SEC Docket 717, 718 (April 
24, 1975). See, in the Matter of the Request of Jung 
Ja Malandris, FOIA Release No. 8, 7 SEC Docket 58 
(May 29, 1975). Disclosure of any severable factual 
portions of such intra-agency memorandums 


““would serve only to reveal the manner in which 
those facts were being analyzed by the persons 
who prepared the memoranda — which is some- 
thing the Commission is entitled to protect from 
disclosure.” 


In the Matter of the Request of Lloyd William Sahley, 
FOIA Release No. 4, 6 SEC Docket 719, 720 (April 24, 
1975) citing Montrose Chemical Corp. v. Train, 491 
F.2d 63, 68 (CADC, 1974). 


Since Rule 14a-6(e) provides, as we have previously 
noted, for the confidential treatment of such material, 
the Commission has determined that the previously- 
withheld material will not be made available until ten 
days afier PASCO is notified of the Commission’s de- 
cision and provided a copy of this Release. See /n the 
Matter of the Request of Byron E. Calame, FOIA Re- 
lease No. 13, supra. 4/ 


Accordingly, 1T IS ORDERED that the request of 
Joseph E. Casson for access to PASCO preliminary 
proxy material, related correspondence, memoran- 
dums, communications and other records, be and it here 
by is, granted in part and denied in part. 

By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ The FOIA “does not apply to matters that are — (4) 
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trade secrets and commercial or financial information ob- 
tained from a person and privileged or confidential.” 5 
U.S.C. §552(b) (4). 


2/ The Senate report on the FOIA described the purpose 
of the fourth exemption: 


“‘The exemption is necessary to protect the confi- 
dentiality of information which is obtained by the 
Government ... which would customarily not be 
released to the public by the person from whom it 
was obtained.” 


Senate Report No. 813, 89th Cong., 2d Sess., p. 9 (1964). 
Where, as here, the commercial or financial information 
substantially has been made available to the public, in the 
Commission’s opinion the need for confidential treatment 
of such information no longer exists. 


3/ The FOIA “does not apply to matters that are — (5) 
inter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other 
than an agency in litigation with the agency.” 5 U.S.C. 
§552(b)(5). 


4/ \n the Ca/ame Release, n. 2, the Commission ob- 
versed: 


“The FOIA requires that a requestor be notified 

of the determination with respect to his appeal 
within 20 working days, 5 U.S.C. §552(a)(6)(A) 
(ii), and that the records be made ‘promptly 
available’ after a decision is made to produce them, 
5 U.S.C. §552(a)(3). The Commission believes that 
a ten-day delay is warranted and justified.” 








SECURITIES ACT 





SECURITIES ACT OF 1933 
Release No. 5621/September 29, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11691/September 29, 1975 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 47S/September 29, 1975 


INVESTMENT COMPANY ACT OF 1940 
Release No. 8960/September 29, 1975 


NOTICE OF ADOPTION OF AMENDMENT TO 17 CFR 
200.30 RELATING TO DELEGATION OF AUTHORITY, 
TO THE SECRETARY OF THE COMMISSION TO ISS 
FINDINGS AND ORDERS IN PROCEEDINGS 













The Commission today announced the amendment, 
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|| Btion of authority to the Secretary of the Commission 
ith respect to proceedings conducted pursuant to the 
Securities Act of 1933, the Securities Exchange Act of 
1934, the Investment Advisers Act of 1940 and Section 
9(b) of the Investment Company Act of 1940. 


(fiers immediately, of its regulations governiny dele- 


The existing delegation rules delegate to the Office of 
Opinions and Review with respect to proceedings con- 
ducted pursuant to the Securities Act of 1933, the Se- 
curities Exchange Act of 1934, the Public Utility Hold- 
ing Company Act of 1935, the Trust Indenture Act of 
1939, the Investment Company Act of 1940, and the 
Investment Advisers Act of 1940, except where the 
Commission otherwise directs, to issue findings and orders 
pursuant to offers of settlement which the Commission 
has determined should be accepted, and with respect to 
proceedings conducted pursuant to the Securities Act of 
1933, the Securities Exchange Act of 1934, and the 
Investment Advisers Act of 1940, to issue findings and 
orders taking the remedial action described in the order 
for proceedings where the respondents expressly con- 
sent to such action, fail to appear, or default in the fil- 
ing of answers required to be filed; to grant a request, 
based upon a showing of good cause, to vacate an order 
of default, so as to permit presentation of a defense. 


To further expedite the operations of the Commission 
in this area, the Commission has determined that simi- 
lar authority should be delegated to the Secretary of 
¥%.e Commission. 

4 

To accomplish this purpose, the Commission hereby 
amends its rules as follows: 


Commission Action: 


Purusuant to Section 4 of the Securities Exchange Act 
of 1934 and Public Law 87-592, the Securities and Ex- 
change Commission hereby amends $200.30-7 of Chap- 
ter Il of Title 17 of the Code of Federal Regulations by 
redesignating present paragraph (b) as paragraph (c) 

and adding a new paragraph (b) as follows: 


§200.30-7 Delegation of authority to Secretary of the 
Commission. 


(b) With respect to proceedings conducted pursuant 

to the Securities Act of 1933, 15 U.S.C. 77a et seq., 
the Securities Exchange Act of 1934, 15 U.S.C. 78(a) 
et seg., the Investment Advisers Act of 1940, 15 U.S.C. 
80b-1 et seg. and Section 9(b) of the Investment Com- 
pany Act of 1940, 15 U.S.C. 80a-9(b): 


(1) Except where the Commission otherwise directs, 
to issue findings and orders pursuant to offers of 
*ttlement which the Commission has determined 

\ ould be accepted; 


(2) To issue findings and orders taking the remedial 


action described in the order for proceedings where a 
respondent expressly consents to such action, fails to 
appear, or defaults in the filing of an answer required 
to be filed and to grant a request, based upon a show- 
ing of good cause, to vacate an order or default, so as 
to permit presentation of a defense. 


The Commission finds that the foregoing action relates 
solely to agency organization, procedure or practice and 
that notice and prior publication under 5 U.S.C. 553 are 
not necessary. Accordingly, the foregoing, which was 
taken pursuant to Public Law 87-592, 76 Stat. 394 

[15 U.S.C. 78d-1, 78d-2] , becomes effective immedi- 
ately. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5622/October 1, 1975 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 11697/October 1, 1975 


NOTICE OF PUBLICATION FOR COMMENT OF 
PROPOSED GUIDES 61 AND 3, “STATISTICAL 
DISCLOSURE BY BANK HOLDING COMPANIES,” 
OF THE GUIDES FOR THE PREPARATION AND 
FILING OF REGISTRATION STATEMENTS UNDER 
THE SECURITIES ACT OF 1933 AND OF THE 
GUIDES FOR THE PREPARATION AND FILING OF 
REPORTS AND PROXY AND REGISTRATION 
STATEMENTS UNDER THE SECURITIES EX- 
CHANGE ACT OF 1934, RESPECTIVELY 


(S7-589) 
(Comment Period Expires November 30, 1975) 


The Commission today authorized the publication for 
public comment of proposed Guides 61 and 3, “’Sta- 
tistical Disclosure by Bank Holding Companies,” of 

the Guides for the Preparation and Filing of Registration 
Statements under the Securities Act of 1933 and the 
Guides for the Preparation and Filing of Reports and 
Registration Statements under the Securities Exchange 
Act of 1934 (hereafter, the ““Guides for the Preparation 
and Filing of Reports and Proxy and Registration State- 
ments under the Securities Exchange Act of 1834”), 
respectively. The proposed guides are noi rules of the 
Commission nor are they published as bearing the Com- 
mission's official approval; they represent policies and 
practices followed by the Commission's Division of 
Corporation Finance in administering the disclosure 
requirements of the federal securities laws. Moreover, 
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it should be noted that although the guides are published 
for comment in this release, the Division of Corporation 
Finance has been issuing comments similar in substance 
to some of the proposed guides in reviewing registration 
statements and will continue to issue such comments in 
reviewing registration statements during the comment 
period. 


GENERAL BACKGROUND 
The Disclosure System 


Congress in enacting the federal securities statutes created 
a continuous disclosure system designed to protect in- 
vestors and to assure the maintenance of fair and honest 
securities markets. Congress felt that a disclosure law 
would provide the best protection for investors. In other 
words, if the investor had available to him all the ma- 
terial facts concerning a security and its issuer, he would 
then be in a position to make an informed judgment 
whether or not to buy, hold or sell the security. In order 
to provide such information to investors, Congress de- 
termined that a distribution of securities requires the 
filing of a registration statement with the Commission 
and the delivery to investors of a prospectus contain- 

ing accurate and current information concerning the 
issuer and its securities. In addition, in the Securities 
Exchange Act of 1934 (Exchange Act), Congress pro- 
vided for periodic reporting by issuers whose securi- 

ties were held by the public so that there would be 
continuous disclosure available to the market place. 

The Commission in administering and implementing 

the objectives of these statutes has sought to coordin- 
ate and integrate the disclosure system, with a view to- 
ward the fundamental purposes of the Securities Act 

of 1933 (Securities Act): 


To provide full and fair disclosure of the char- 
acter of the securities sold in interstate com- 
merce and through the mails, and to prevent 
fraud in the sale thereof. ... 


When choosing among investment opportunities, in- 
vestors are primarily interested in future earnings po- 
tential. Recognizing this, the staff of the Commission 
has encouraged registrants to provide full disclosure 
of those factors which have a material effect upon 
historical earnings or which may have a material 
effect upon earnings. Changes in the nature of the 
banking business have influenced the type of disclo- 
sure that is most meaningful. As banking has diversi- 
fied both geographically and in terms of the nature 
of business activities undertaken, it has become in- 
creasingly difficult for the investor to identify the 
sources of income of the bank. Since various sources 
of income can have a wide range of risk character- 
istics, the investor may have difficulty assessing the 
future earnings potential of a bank or bank holding 
company. In addition, in some circumstances, future 
earnings may be not so much a function of prior 
years’ results as they are a function of present and 
future economic conditions. In other words, evalua- 
tions about future earnings which are extrapolated 
from prior experience may not be sufficient, especi- 
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ally during periods of rapid changes in the business 
environment. 


Recent events, including significant changes in the 
economy, have increased interest in, and the need 
for, more meaningful disclosures relating to the loan 
and investment portfolios of banks. Public statements 
by bank regulators have indicated that the economy 
and bank practices may have affected the risk charac- 
teristics of the portfolios. Independnet public account- 
ants with banks as clients have expressed similar con- 
cerns. Accounting Series Release No. 166 (December 
23, 1974) addressed this point specifically by calling 
for substantial and specific disclosure of changes in 
the risk characteristics of loan portfolios. In light of 
these concerns, the Commission's staff has been seek- 
ing more meaningful disclosure about loan portfolios 
and related items. 


The Role of the Commission’s Staff in Reviewing Filings 


Certain misconceptions about the rule of the staff and 
of the Commission in reviewing registration statements 
have come to the attention of the Division in connec- 
tion with the recently sought disclosure about bank 
holding companies. The misconceptions are not appli- 
cable only to bank holding companies, but they have 
surfaced in that context. The Division is therefore 
taking this opportunity to dispel certain of these mis- 
understandings. 


The staff of the Division reviews registration statements 
with the objective of attaining to the extent feasible, 
full and fair disclosure. Before the staff, through dele- 
gated authroity, accelerates the effective date of a re- 
gistration statement, it must give due regard to the 
adequacy of the information availiable about the issuer 
and to the protection of investors. 1/ Although the 
burden of making full disclosure of all material facts 
rests solely on the issuer of the securities, and cannot 
be shifted to the staff, the staff nevertheless has a re- 
sponsibility to satisfy itself that the disclosure in the 
registration statement is as complete as feasible under 
the circumstances. This is as true with bank holding 
companies as it is with any other type of issuer. The 
changing nature of our economy means that the staff 
must be able to address areas that are of current signifi- 
cance or concern; the flexibility of the review process 
is intended to achieve this. 


One misconception is that the staff cannot raise com- 
ments about a registration statement if it did not 

raise the same comments the last time the issuer or a 
similar issuer was in registration. This is contrary to 
the above described objective of staff review. The pur- 
pose of staff review is to try to attain as complete 
disclosure as feasible in light of present considerations 
and concerns. Comments that were appropriate last year 
may not be this year due to changing economic condi- 
tions; comments that no one considered raising last 
year may be the most critical this year for the same 
reason. In addition, a registration statement may have 
received a cursory form of review in the past so that 
detailed questions were not raised 2/ or, as happens, 





there may have been inadvertence on the part of the staff. 





ff. 








It has also been asserted, in the same context, that if 
nformation is not specifically called for by an item 

in the registration form, it need not be provided to the 
staff or included in the registration statement. Again, 
this is contrary to the basic purpose of the disclosure 
system. The disclosure setting changes with economic 
change; it is not possible at any point in time to deter- 
mine what items will always be material and to there- 
after rely solely on disclosure of them. It is for this 
reason that Rule 408 under the Securities Act and 
Rule 12b-20 under the Exchange Act require that, in 
addition to the information expressly required to be 
included: in a registration statement or report there 
shall be added such further material information, if 
any, as may be necessary to make the required state- 
ments, in the light of the circumstances under which 
they are made, not misleading. 


To fulfill its function of seeking full disclosure, to the 
extent feasible, the staff generally asks for ‘‘supple- 
mental information” from registrants to evaluate the 
adequacy of the information tht is disclosed in the 
registration statement. Obtaining and analysing such 
supplemental information is often a vital part of the 
staff's review. The fact that the staff asks for and re- 
ceives supplemental information does not mean that 
it will appear in the registration statement. The staff 
seeks such information because it believes that the 
information may be material in its analysis of the dis- 
closure in the registration statement, both in ascer- 

» taining, to the extent feasible, whether the registra- 

4 dion statement contains adequate information and in 
determining what comments, if any, to make. Accord- 
ingly, it is unacceptable for a registrant to withhold 
information from the staff on the grounds that the 
information is ““immaterial’”’ in the registrant’s view. 


In connection with this, it should be noted that the 
determination of materiality depends on particular 
facts and is not subject to objective rules. Particularly 
in the case of bank holding companies where the 
figures may be large, it has been contended that a 
certain figure is not material in relation to the total 
dollar amount of the loan portfolio. Although this 
may be true, the total dollar amount of the loan port- 
folio is not the only reference point. There may be an 
impact on income or equity or there may be a trend 
that might be of importance to an investor. The test 
for materiality as enunciated by the Supreme Court 

is whether a reasonable investor might consider the 
particular fact important in making an investment 
decision. 3/ 


It is in the context of these misunderstandings and with 
the intention of clarifying them as well as clarifying the 
type of disclosure that the Commission’s staff expects 
from bank holding companies, that the Commission has 
authorized the publication for comment of these guides. 
As these guides were being prepared, the Commission’s 
staff consulted extensively with representatives of the 
Federal Reserve Board, the Comptroller of the Currency 

\ ind the Federal Deposit Insurance Corporation through 
”an Interagency Bank Disclosure Coordinating Group. 
Because of their expertise in banking matters, the bank- 
ing agencies were of assistance in providing the Com- 


mission with information about the operations and 
activities of banks. The Commission recognizes that the 
type of information described in the proposed guides 
pertains to banks which are held by public bank holding 
companies since it is only these bank holding companies 
that are subject to the registration requirements of the 
Securities Act. However, the Commission understands 
that the bank regulatory agencies are considering ob- 
taining some of the same information about banks sub- 
ject to their jurisdiction through increased disclosure 

in the Call Reports required to be filed by banks, thus 
encouraging a system of coordinated disclosure. 


Banks are regulated by various governmental agencies in 
order to assure that they are sound and that they can 
perform their role in our economy in a satisfactory 
manner. That regulation involves examination, report- 
ing and enforcement. Regulation by the bank regula- 
tory agencies, however, cannot substitute for the full 
disclosure that is required under the federal securities 
laws when an issuer proposes to sell its securities to 
public investors or its securities are being traded in the 
public markets. With these guides, the Division seeks to 
obtain data that would, to the extent feasible, provide 
more meaningful information about the specific bank 
holding company and enable investors to make meaning- 
ful comparisons among bank holding companies. 


GENERAL DESCRIPTION 


Proposed Guides 61 and 3 would be applicable to Se- 
curities Act registration statements and Exchange Act 
registration statements on Form 10, annual reports on 
Form 10-K, and proxy statements. The title of the Ex- 
change Act guides has been amended to include “‘proxy 
statements.” This amendment does not affect the appii- 
cability of the existing guides. 


The Division believes that having the same type of sta- 
tistical information available about all bank holding 
companies on a regular periodic basis would make the 
information more useful to investors. The guides specify 
disclosures of certain statistics relating to loans and 
related items, and are intended to apply only to one 
part of the bank holding company prospectus, proxy 
statement or report, the description of business. These 
guides are not all inclusive and in no way limit the type 
of information that may be required. Appropriate dis- 
closure must always depend on the facts at the time. 
Although the guides give registrants descriptions of cer- 
tain information that should be disclosed, they cannot 
cover every situation; the staff will still request supple- 
mental information when appropriate to aid in the 
analysis of the information provided and may request 
additional disclosures. 


In the preparation of the guides the staff has been 
mindful of the investor’s need to assess uncertainties. 

The focus of many of the disclosures suggested is to 
provide information to help differentiate among banks 

as to sources of income and exposure to risks. Thus, for 
example, the registrant is asked to provide a breakdown 
of loan portfolios by types of loan. With information of 
this kind the investor is assisted in evaluating the potential 
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impact of economic events of the future which may 
not be anticipated at the time of preparation of the 
registration statement. The same concept of providing 
information for risk assessment underlies the sugges- 
tions for disclosure of sources of funds and sensitivi- 
ties to interest rate fluctuations. Among other things, 
this information should help the investor to evaluate 
the ability of the bank to move into or out of situations 
with favorable or unfavorable risk/return characteris- 
tics. 


The proposed guides contain nine sections each deal- 
ing with a particular area of statistical disclosure for 
bank holding companies. The first section, ‘’Distri- 
bution of Assets, Liabilities and Capital,”” would re- 
quire that balance sheet data for the past five years be 
presented in terms of daily averages and in terms of 
percentages of total assets, and total liabilities and 
capital. The percentage of assets associated with for- 
eign operations would also be disclosed under certain 
specified conditions. The second section, ‘Investment 
Portfolio,” would require the furnishing of specific 
information concerning the investment portfolio at the 
end of each of the last five fisca! years and any interim 
period presented. In addition, the portfolio at the end 
of the latest period would be separated into ranges of 
maturities and the weighted average interest rate for 
each range of maturities would be disclosed. 


The proposed third section, “‘Loan Portfolio,” sets 
forth five areas of disclosure relating to the registrant's 
loan portfolio. The disclosures include a breakdown of 
the types of ioans in the portfolio at the end of each 
of the last five years and any interim period presented. 
Generally, the breakdown would follow the classifica- 
tions in the banking regulators’ Call Reports, but fur- 
ther elaboration might be necessary in some cases. In 
addition, the disclosures with respect to the loan port- 
folio would include information as of the end of the 
latest fiscal year about the portfolio’s sensitivity to 
changes in interest rates and its range of maturities. 


The proposed third section would also require disclo- 
sures relating to the risk aspects of the registrant's 
loan portfolio. The Division recognizes the complexi- 
ties in this area and the difficulty of obtaining meaning- 
ful informatior Therefore, three alternatives are being 
proposed and specific comment is invited on the form 
of guide that would result in the most meaningful in- 
formation to investors. The first alternative would re- 
quire disclosure relating to loans which are designated 
“nonperforming” - generally those loans 60 days past 
due or which have been renegotiated because of the 
weakened condition of the borrower. The aggregate 
amount of each category and the impact on income of 
loss of interest on such loans would have to be dis- 
closed. Similar information would have to be provided 
for all loans which, in management's opinion, involve 
a reasonable probability that principal and interest, in 
whole or in part, may not be collectable. This would 
include any “‘nonperforming” loans that involved such 
reasonable probability, as well as any other loans that 
came within that standard. 


The second alternative is exactly the same as the first 
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except that it does not cali for disclosure of the aggre- 
gate amount of either ‘‘nonperforming” or ‘‘reasonable 
probability of noncollectibility” loans or for informa- 
tion about collateral. The third alternative would require 
the same information about nonperforming loans as the 
second alternative, and would in addition seek informa- 
tion about loans involving “‘expected losses,”” including 
the aggregate amount of such loans. 


The fourth section, ‘‘Deposits, Long-Term Debt and 
Funds Borrowed,” specifies the statistical disclosure to 
be made with respect to the composition of the regis- 
trant’s deposits, long-term debt and funds borrowed 
with specific disclosure of the maturities of time de- 
posits of $100,000 or more. The fifth section, “Return 
on Equity and on Assets,”” would require for each period 
disclosures of the percentage of income to average stock- 
holders’ equity and to average total assets. Under the 
sixth section, “Interest Rates and Interest Differential,” 
the registrant would furnish a comparison of the aver- 
age interest rates earned and paid for each reported 
period. In addition, dollar amounts of changes in in- 
come and expense for earning assets and for borrowed 
funds for the last two fiscal years and any interim 
period presented would be required, as well as the 

net interest differential. 


Certain disclosure requirements relating to the regis- 
trant’s international banking operations are set forth 
in the seventh section, “Foreign Banking Operations.” 


eign banking operations” should be defined as busi- 
ness transacted through foreign branches, or business 
with foreign obligors or depositors whether through 
foreign branches or not, or whether another defini- 
tion would be preferable. Until such time as there is 
a definition of “foreign banking operations,” the staff 
will accept disclosure based on the registrant’s own 
definition, as long as that definition is disclosed. It is 
anticipated that the guides, particularly with respect 
to foreign banking activities, will be revised based on 
further experience. 


Comment is specifically requested on whether “for- I 


The eighth section, ““Commitments,” sets forth disclo- 
sure concerning commitments for future loans, includ- 
ing firm lines of credit. The proposed guide would re- 
quire information as of the end of the most recent fis- 
cal year and any subsequent period about unused and 
used commitments broken down into those made for 
commercial and industrial loans, loans to financial in- 
stitutions, and mortgages. A proposed definition of 
commitment for these purposes is also included. These 
disclosures are designed to provide investors with infor- 
mation about the possible future application of funds. 


The ninth section, ““Summary of Loan Loss Experi- 
ence,”” would require an anaiysis of the registrant's 

loan experience for the last ten years and any interim 
period presented. Certain portions of this analysis are 
keyed to the types of loans presented in the disclosure 
of the loan portfolio required under Section three (Loan 
Portfolio). One of the items to be disclosed is the addi- 
tions to the reserve charged to operating expense. A 
description of the factors which influenced manage- 
ment’s judgment in determining the amount of the 
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ovision for loan losses would be required. The single 
tement that the amount is based on management's 
udgment is not sufficient. 
Itshould be emphasized in this connection that the 
formulas established by bank regulatory agencies re- 
present a statistical technique for providing additions 
to the reserve based upon the average loss experience 
of the past. While such an approach is a reasonable 
starting point for determining an adequate provision, 
it does not take into account changing circumstances 
which may require a smaller or larger amount to be 
provided. Where the amount actually provided is not 
based on a Statistical analysis of past experience, 
issuers should so indicate and should explain the rea- 
sons for any variance. 


OPERATION OF THE PROPOSED GUIDES 


The Division recognizes that some of the information 
called for by the proposed guides may not be pre- 
sently available without undue burden or expense. 
Therefore, if the guides are adopted, they would 
operate prospectively as to certain items, for example, 
in the area of loan loss experience in previous years. 


The Division is mindful of the cost to registrants and 
others of its proposals and recognizes its responsibili- 
ties to weigh with care the costs and benefits which 
“sult from its practices. Accordingly, the Division 
4vecifically invites comments on the cost to regis- 
trants of comp!ying with the proposed guides. 


The Commission has authorized the publication for 
comment of proposed Guides 61 and 3. All interest- 
ed persons are invited to submit their views or com- 
ments on the guides to George A. Fitzsimmons, Sec- 
retary, Securities and Exchange Commission, Wash- 
ington, D. C. 20549, on or before November 30, 
1975. Such communications should refer to File No. 
$7-589 and will be available for public inspection. 
The text of the proposed guides is attached hereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Section 8(a) of the Securities Act of 1933. 
2/ Securities Act Release No. 5231 (February 3, 1972). 


3/ Affiliated Ute Citizen v. United States, 406 U.S. 128 
(1972). 


PROPOSED GUIDE 61 


Guides for the Preparation and Filing of Registration 
Statements under the Securities Act of 1933 


Statistical Disclosure by Bank Holding Companies 


This guide applies to the description of business re- 
quired in registration statements filed on Forms 
S-1 (Item 9), S-7 (Item 5) and S-14 (Item 1). 


Information furnished in accordance with this guide 
should be set forth in the order appearing below for 
the periods specified. When the term “reported per- 
iod”’ is used in the guide, it refers to each of the per- 
iods described below, unless otherwise specified: 


(a) each of the last five fiscal years of the registrant, 


(b) any subsequent interim period for which an income 
statement is furnished, and 


(c) any additional period necessary to keep the informa- 
tion presented from being misleading. 


If the registrant believes that the presentation described 
in this guide is inappropriate, or that specific items are 
not relevant or are otherwise inappropriate, the registrant 
should bring this to the staff's attention, indicating the 
reasons therefor. It is recognized that some of the infor- 
mation called for by the proposed guides, such as loan 
loss data in prior years, may not be presently available 
without undue burden or expense. If this is the case, 

the staff should be so advised. 


With respect to daily averages, which are required by 
some of the guides, if the registrant does not have daily 
data and if management believes that averages as of 

ends of quarters or as of call dates would not be mislead- 
ing, such averages are acceptabie. 


The data required by this guide should be presented in 
tabular format unless an alternative presentation is 
clearly preferable. 


|. Distribution of Assets, Liabilities and Capital 


A. For each reported period, present the daily average 
of (1) total assets and (2) each principal category of 
asset. 


B. As of the end of each reported period, present the 
percentage of (1) each principal category of assets to 
total assets and (2) each principal category of liabilities 
and capital to total liabilities and capital. 


C. If during any reported period (1) the revenues or 
income before taxes associated with foreign operations 
exceeded 5 percent of the registrant’s consolidated 
revenues or income before taxes, respectively, or (2) 
the assets associated with foreign operations exceeded 
5 percent of total assets, present the percentage of 
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total assets associated with foreign operations as of the 
end of each reported period. 


NOTE: For additional statistical disclosure concerning 
foreign operations see Paragraph VII. 


\l. Investment Portfolio 


A. As of the end of each reported period, present the 
amount of investment in obligations of (1) the U. S. 
Treasury, (2) U. S. government agencies and corpora- 
tions, (3) state and political subdivisions (domestic), 
(4) other bonds, notes and debentures, and (5) cor- 
porate stock. In addition, state the average maturities 
as of the end of each reported period for each of the 
aforementioned investment categories, except (5). 


B. As of the end of the latest reported period, present 
the amount of each investment category listed above 
(except (5)) which is due (1) in one year or less, (2) 
after one year through five years, (3) after five years 
through ten years, and (4) after ten years. In addition, 
state the weighted average interest rate for each range 
of maturities. 


NOTE: it should be indicated whether or not yields 
on tax exempt obligations have been computed on a 
tax equivalent basis. 


itl. Loan Portfolio 
A. Types of Loans 


For each reported period, present the daily average 
amount of each type of loan listed below. Additional 
detail of loans by type may be appropriate in some 
circumstances, such as when a substantial portion of 
total commercial and industrial loans is concentrated 
in one or a few industries. 


NOTE: See “Call Report Instructions to Schedule A 
Loans” of the federal banking agencies for definitions 
of types of loans. If the registrant believes that it is 
appropriate to categorize loans differently than re- 
quired by such Instructions, an explanation of the 
differences should be provided to the staff. 


1. Real estate loans (include only loans secured pri- 
marily by real estate): 


(a) Construction and land development 

(b) Secured by farmland 

(c) Secured by 1-4 family residential properties: 
(1) Insured by FHA or guaranteed by VA 

(2) Not insured by FHA or guaranteed by VA 

(d) Secured by multi-family (5 or more) residential 


properties: 
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(1) Insured by FHA 
(2) Not insured by FHA 

(e) Secured by nonfarm, nonresidential properties. 
2. Loans to financial institutions 


(a) Real estate investment rusts and mortgage com- 
panies 


(b) Domestic commercial banks 

(c) Foreign banks 

(d) Other depositary institutions 

(e) Other financial institutions. 

3. Loans for purchasing or carrying securities 
4. Commercial and industrial loans 


5. Loans to individuals for household, family, and other 
personal expenditures 


(a) Installment (including credit cards) 
(b) Single payment 


6. All other loans. 


B. Sensitivity to Changes in Interest Rates 


As of the end of the latest fiscal year and any interim 
period reported on, present separately the amount of 
loans (based on remaining scheduled repayments of 
principal) (1) due in one year or less and (2) due after 
one year (a) which have interest rates dependent upon 
the “‘prime” rate of interest, (b) which have other var- 
iable rates of interest and (c) which have fixed rates of 
interest. 


C. Maturities 


Excluding residential mortgages (1-4 family residences) 
and loans to individuals for household, family and other 
personal expenditures, present separately as of the end of 
the latest reported period the amount of loans maturing 
(based on remaining scheduled repayments of principal) 
(1) in one year or less, (2) after one year through five 
years and (3) after five years. 


[Paragraphs D and E seek disclosure relating to the 
risk characteristics of the loan portfolio. Three al- 
ternative guides are set forth below; comment is 
specifically requested on these alternatives. ] 

















| aaa (1) 
. Nonperforming Loans 


As of the end of the latest two fiscal years and any in- 
terim period reported on, state separately the follow- 
ing for loans (a) which are contractually past due 60 
days or more as to interest or principal payments, or 
(b) the terms of which have been renegotiated to pro- 
vide a reduction or deferral of interest or principal be- 
cause of a weakening in the position of the borrower 
(exclusive of loans in (a)): 


1. The aggregate amount of such loans; 


2. The gross amount of interest income which would 
have been recorded on such loans during the period if 
all such loans had been current (in accordance with 
their original terms) and outstanding throughout the 
period; 


3. The amount of interest payments which were re- 
corded in interest income (excluding reversals of 
previously accrued interest) during the period on these 
loans; 


4. If any disclosure is made relating to collateral, state 
the portion of loans disclosed pursuant to (1) which is 
secured by marketable collateral. 


“TES: 1. A loan remains in category (b) until such 
‘me as the terms are substantially equivalent to terms 
on which loans with comparable risks are being made. 


2. For filings made in the first year that the guides 
are in effect, information is required only for the 
latest fiscal year and any interim period reported on, 
unless similar information for previous years has been 
included in filings with the Commission. 


E. Loans Involving Reasonable Probability of Non- 
Collectibility 


As of the end of the latest two fiscal years and any in- 
terim period reported on, state the following for loans 
which, in management's opinion, involve a reasonable 
probability that principal and interest, in whole or in 
part, may not be collectable, broken down into (a) 
loans which are contractually past due 60 days or more 
as to interest or principal payments, (b) loans the terms 
of which have been renegotiated to provide a reduction 
or deferral of interest or principal because of a weaken- 
ing in the position of the borrower (exclusive of loans 
in (a)), and (c) other loans (exclusive of loans in (a) and 
(b)) (for example, those single payment loans not yet 
due from borrowers whose financial condition raises 
questions as to ultimate collectability): 


1. The aggregate amount of such loans; 


\ The gross amount of interest income which would 
Nave been recorded on such loans during the period if 
all such loans had been current (in accordance with 
their original terms) and outstanding throughout the 


period; 


3. The amount ef interest payments which were record- 
ed in interest income (excluding reversals of previously 
accrued interest) during the period of these loans; 


4. If any disclosure is made relating to collateral, state 
the portion of loans disclosed pursuant to (1) which is 
secured by marketable collateral. 


NOTES: 1. The determination of what amounts should 
be included in E is not the same as that involved in de- 
termining loan loss reserves since the “reasonable proba- 
bility’’ test may cover loans which are not specifically 
reserved for and the amount to be disclosed is the full 
amount of such loans. 


2. A loan remains in category (b) until such time as the 
terms are substantially equivalent to terms on which 
loans with comparable risks are being made. 


3. For filings made in the first year that the guides are 
in effect, information is required only for the latest fis- 
cal year and any interim period reported on, unless 
similar information for previous years has been included 
in filings with the Commission. 


ALTERNATIVE (2) 
D. Nonperforming Loans 


Paragraph D would be identical to D in Alternative (1) 
except that paragraph D.1. calling for the aggregate 
amount and paragraph D.4. relating to collateral would 
be deleted. . 


E. Loans Involving Reasonable Probability of Non- 
Collectibility 


Paragraph E would be identical to E in Alternative (1) 
except that paragraph E.1. calling for the aggregate 
amount and paragraph E.4. relating to collateral would 
be deleted. 


ALTERNATIVE (3) 
D. Nonperforming Loans 


As of the end of the latest reported period, state separate- 
ly the following for loans (a) which are contractually past 
due 60 days or more as to interest or principal payments, 
or (b) the terms of which have been renegotiated because 
of a weakening in the position of the borrower, to provide 
a reduction or deferral of interest or principal: 


1. The gross amount of interest income which would have 
been recorded on such loans during the period if all such 
loans had been current (in accordance with their original 
terms) and outstanding throughout the period. 


2. The amount of interest payments which were recorded 
in interest income (excluding reversals of previously 
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accrued interest) during the period of these loans. 













































assets, the average rate paid for each major type of 
purchased funds and net weighted differential be- 


3. If desired by management, the amount of marketable tween rates earned and rates paid. 
collateral which is available to cover the loans in D(a) 
and D(b) may be stated. B. For the latest two fiscal years and any interim 


period reported on, present (1) the dollar amounts 
of the changes in interest income for earning assets 


E. Loans Involving Expected Losses (in total and broken down into loans, investments, 

federal funds and other appropriate categories); | 
As of the latest reported period, state the following for (2) the dollar amounts of the changes in interest : 
those outstanding loans which management has taken expense for borrowed funds (time deposits, short- | 
specific account of in computing its provision for loan term borrowings and other appropriate categories); | 
loss reserves because of an expected loss in whole or in and (3) the net interest differential. The dollar | 
part. These loans may include some portion of those in amounts should be analyzed to indicate the amount 
D(a), some portion of those in D(b), and any addition- of the change resulting from variances in volume and 
al loans that are expected to become losses: from variances in rates and yields. 


1. The aggregate amount of such loans. 
Vil. Foreign Banking Operations 
2. The gross amount of interest income which would 


have been recorded on such loans during the period if NOTE: See paragraph |.C. for additional disclosure 

all such loans had been current (in accordance with on international operations. 

their original terms) and outstanding throughout the 

period. If during either of the last two reported periods, (1) 
the revenues or income before taxes associated with 

3. The amount of interest payments which were re- foreign banking operations exceeded 5 percent of the 

corded in interest income (excluding reversals of pre- registrant’s consolidated revenues or income before 

viously accrued interest) during the period of these taxes, respectively, or (2) the assets associated with 

loans. foreign banking operations exceeded 5 percent of 
total assets, furnish the following information with 

4. If desired by management, the amount of marketable respect to such operations: 

collateral which is available to cover the loans involving * 

expected losses may be stated. A. As of the end of the latest reported period present 


separately the aggregate amount of: 


* = * * * 
1 


. Loans to banks 


. Loans to other financial institutions 
IV. Deposits, Long-Term Debt and Funds Borrowed 


For each reported period, present separately the aver- 
age daily amount of (1) domestic demand deposits, (2) 
domestic savings and time deposits (excluding time de- 


2 
3. Loans to governments and official institutions 
4 


. Consumer loans 


posits separately reportable under (3) below), (3) do- 5. Loans to businesses 

mestic time deposits issued in amounts of $100,000 

or more (set forth in dollar amounts by time remaining 6. Real estate loans 

until maturity: under 3 months, 3 to 6 months, 6 to 

12 months, and over 12 months), (4) federal funds pur- 7. Other loans 

chased and securities sold under agreements to repur- 

chase, (5) notes and debentures, (6) mortgage indebted- 8. Deposits 

ness, (7) foreign demand and time deposits and (8) other 

funds borrowed. 9. Other borrowing from foreign sources 


B. As of the end of the latest reported period present 


V. Return on Equity and on Assets separately the amount of foreign assets by appropriate 
geographic grouping. If five percent or more of the re- 

For each reported period, present the percentage of gistrant’s total assets are located in one foreign country, 

net income to average stockholders’ equity and to aver- such country shall be identified and the amount of 

age total assets. assets so located shall be stated separately. 





C. As of the end of the latest reported period, present 


VI. Interest Rates and Interest Differential separately the amount of foreign assets and liabilities 
by currency (with disclosure of open currency posi- 
A. For each reported period, present a summarization of tions at that date). 


the average rate earned on each major type of earning 
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NOTE: If these disclosures would involve violation of 
| (he banking confidentiality requirements of any coun- 
try, registrants may omit such disclosure, provided that 
a statement is made that such information has been 
omitted. The staff may in its discretion ask for support 
for the registrant’s assertion that disclosure would vio- 
late any such confidentiality requirements. 


D. For each reported period, present separately reven- 
ues and net income by appropriate geographic group- 
ing. If five percent or more of the registrant’s revenue 
or net income from operations is attributable to one 
foreign country, such country shall be identified and 
the amount of revenue or net income so attributed 
shall be stated separately. 


Vil. Commitments 
As of the end of the most recent fiscal year and any 
subsequent period reported on, present the following 


information in regard to loan commitments: 


Commitments, Including 
Confirmed Lines1/ 


Unused 2/ Used 3/ Total 





A. For Commercial and 
Industrial Loans: 


»* 


1) Commitments for 
term loans 


(2) Commitments for 
revolving credit 


(3) Confirmed lines 
of credit 


(4) Other commitments 
(5) Total 


B. For Loans to Finan- 
cial Institutions: 


(1) Banks 


(2) Bank holding 
companies 


(3) Other 

(4) Total 

C. For Mortgages 

NOTE: The information may be furnished only for 
loans over $100,000 if such size cut-off is used for 


reporting similar data to the bank regulatory agency 
\ vith jurisdiction over the registrant. 


1/ Commitments are official promises to lend that are 
expressly conveyed, orally or in writing, to the bank’s 
customers. Such commitments are usually in the form 
of a formally executed agreement or a letter signed by 
one of the bank’s officers. Oral commitments made by 
bank officers to customers are usually accompanied by 
some documentation for the bank’s own records such 
as a notation in the customer’s credit file. Authoriza- 
tions (internal guidance lines) where the customer is 
not informed of the amount, however, should be ex- 
cluded as should those cases where loan funds are tem- 
porarily pending loan committee approval. 


2/ Unused commitments are the amounts still available 
under commitment arrangements, but not borrowed, as 
of the indicated date. Unused commitments exclude 
any takedowns, expirations or cancellations. 

3/ Used commitments are all loans, less repayments of 
principal, made under commitments currently or pre- 
viously in force. 

1X. Summary of Loan Loss Experience 

An analysis of loan loss experience shall be furnished 
in the following format for the latest ten fiscal years 
and any interim period reported on. 

NOTE: As indicated in the introduction to the guide, 
if the loan loss data is not availabie without undue 
burden or expense, the staff should be so advised. 

A. Amount of loans outstanding at end of period 

B. Amount of daily average loans outstanding 

C. Amount of valuation portion of loan loss reserve at 
beginning of period. A note to the table should explain 
that the valuation portion of the reserve is the only part 
available to cover loans that are charged off. 

D. Amount of losses charged off during each period: 


1. Loans to individuals for household, family and other 
personal expenditures 


. Residential mortgages (1-4 family) 


. Other real estate (including construction loans) 


2 
3 
4. Commercial and industrial loans 
5. Foreign loans 

6. All other loans 

7. Total 


E. Amount of recoveries of losses previously charged 
off during each period: 


1. Loans to individuals for household, family and other 
personal expenditures 
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. Residential mortgages (1-4 family) 
. Other real estate (including construction loans) 
Commercial and industrial loans 

. Foreign loans 


. All other loans 
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. Total 
F. Net loans charged off during each period 


G. Additions to reserve charged to operating expense 
during each period. Indicate the amount by which the 
provisions for the latest fiscal year differs from the 
applicable regulatory agency formula disclosing which 
formula is used. In connection with this information, 
for the latest fiscal year and any interim period re- 
ported on, describe briefly the factors which influenced 
management’s judgment in determining the amount 
charged to operating expense. The statement that the 
amount is based on management's judgment is not 
sufficient. 


H. For all reported periods, a breakdown of the loan 
loss reserve by loan type as described in paragraph E 
above, including also as a loan type any unallocated 
portion of the reserve, in terms of: (a) dollar amounts, 
(b) percentages of total loans of each loan type, (c) 
percentages of total nonperforming loans of each loan 
type described in paragraph ti! (D). 


NOTE: For filings made in the first ten years that the 
guides are in effect, information in response to Para- 
graph H is required only for the latest fiscal year and 

any interim period reported on, unless similar information 
for previous years has been included in filings with the 
Commission. 


1. Valuation portion of reserve at end of year 


J. Ratio of net charge-offs during each period to aver- 
age loans outstanding for the period 


K. Ratio of valuation portion to loans at end of period 


PROPOSED GUIDE 3 

Guides for the Preparation and Filing of Reports and 
Proxy and Registration Statements under the Securi- 
ties Exchange Act of 1934 

Statistical Disclosure by Bank Holding Companies 

This guide applies to the description of business required 


in registration statements filed on Form 10 (Item 1), in 
proxy statements relating to mergers, consolidations, ac- 
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quisitions and similar matters (Item 14 of Schedule 144A), 


and in reports filed on Form 10-K (Item 1). 


[the rest of Proposed Guide 3 is identical to 
Proposed Guide 61 set forth on pages 973-978] 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11685/September 26, 1975 


The Securities and Exchange Commission has ordered 
the institution of public administrative proceedings 
under the Securities Exchange Act of 1934 against 
Wescott Trainor, who has been employed as a trader 
with a firm registered as a broker-dealer. 


The proceedings are based on allegations by the staff 
that respondent Trainor wilfully violated the antifraud 
provisions of the Securities Act of 1933 and the Securi- 
ties Exchange Act of 1934, in connection with the pur- 
chasing, selling, and effecting of transactions in securi- 
ties. Included in the charges are allegations that Trainor 
purchased stock for accounts he controlled at low prices, 
reselling the. stock to his employer at inflated prices, not 
reasonably related to the market, then causing the stock 
to be resold to the public, at the inflated price. The 
charges also allege that Trainor made materially false 
and misleading statements and omissions concerning 
the stock involved. 


A hearing will be scheduled by further order to deter- 
mine whether the allegations of the staff are true, to 
afford the respondent an opportunity to offer any de- 
fense thereto, and to determine whether any action 
of a remedial nature is necessary or appropriate in the 
public interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11686/September 26, 1975 


Admin. Proc. File No. 1-4608 


In the Matter of 


BBI, INC. 
9991 Macon Road 
Cordova, Tennessee 
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» FINDINGS, OPINION AND ORDER GRANTING 
‘| APPLICATION TO STRIKE SECURITY FROM 
LISTING AND REGISTRATION 


STRIKING OF SECURITY FROM LISTING AND 
REGISTRATION 


Financial Condition and Operating Results 


Where issuer had minimal net tangible assets, 
had sustained net losses in two of three most 
recent fiscal years, had operating losses in all 
three fiscal years and thus failed to meet guide- 
lines ‘of exchange for continued listing of its 
securities, application by exchange to strike 
from listing and registration, granted, notwith- 
standing issuer’s claim that because its fiscal 
year closed eleven days prior to the applica- 
tion’s being filed, the exchange must await 
receipt of financial statements for that just- 
ended year before deciding to apply for de- 
listing. 


Scope of Commission Review 
Discretionary Determination by Exchange 


Where an exchange adheres to its delisting rules 
and policies, the Commission cannot substitute 
its discretion for that of the exchange. 


» Joseph A. DeRose, vice president, for American Stock 
Exchange. 


Lloyd Frank, of Wolf Haldenstein Adler Freeman Herz 
& Frank, for BBI, Inc. 


| 
The American Stock Exchange has applied to strike the 
10 cents par value common stock of BBI, Inc. from list- 
ing and registration on the Exchange. 1/ 


Trading in the stock has been suspended by the Ex- 
change and by us. 2/ BBI opposes our granting this 
application. 


The application is based on the Exchange’s policy to 
consider the delisting of a security where the issuer’s 
financial condition and/or its operating results appear 
unsatisfactory and do not warrant continued listing, 
and on certain guidelines adopted to assist in the ap- 
plication of its policies. The specific guideline cited 
in the application provides that delisting will be con- 
sidered when the issuer “has net tangible assets of 
less than $2 million and has sustained net losses in 
two of its three most recent fiscal years.” 


The application states that on June 30, 1972, BBI 

had net tangible assets of only $5,264. For its three 
fiscal years ended June 30, 1970-72, BBI’s financial 
\. results were: 


Year Ended June 30 Net Income (Loss) 
1970 ($ 387,000) 
1971 $ 121,000 
1972 ($1,858,000) 


The application also states that the latest unaudited 
information available indicated that BBI’s losses were 
continuing, the company having shown a $367,000 
loss for the nine months ended March 31, 1973. 


ul 
BBI’s opposition relates to the chronology of the de- 
listing application. It does not dispute that: 


1. On May 11, 1973, the Exchange notified it that 
delisting was being considered; 


2. On June 6, it met with Exchange officials and, 
after presenting its case, was informed that the Ex- 
change’s Securities Division would apply to us for 
delisting of the BBI stock; 


3. On June 28, after exercising its right to appeal the 
Division’s decision, it met with the Exchange’s Com- 
mittee on Securities of the Board of Governors; 


4. On July 10, at the first scheduled meeting of the 
Exchange Board’s Executive Committee after June 
28, that committee adopted the Securities Commit- 
tee’s recommendation to seek delisting; and 


5. On July 11, the Exchange filed this application with 
us. 


Stressing the fact that its fiscal year ends on June 30, 
BBI maintains that the Exchange should have awaited 
receipt of BBI’s audited statements for the year ended 
June 30, 1973, before filing its application here on 
July 11. The guideline cited in the application refers 
to financial results of the “three most recent fiscal 
years,” which on July 11, 1973 (when the application 
was filed) included June 30, 1973, not June 30, 1970. 
It follows in BBI’s view that the Exchange’s applica- 
tion to us of July 11 was premature. 


BBI argues that the words “most recent” must refer to 
the time the application is filed here, and that nothing 
in the guideline permits the Exchange to substitute and 
use the most “recently available” financial information. 
It argues that to permit the Exchange to disregard the 
standards of its published guidelines or to interpret 
them arbitrarily would be to render them meaningless 
because “reliance thereon by issuers or public invest- 
ors as minimum criteria for continued listing will be 
impossible.” 


i 
As we have previously pointed out, the statutory scheme 
for delisting of securities created by Section 12(d) of 
the Exchange Act requires us to grant an exchange’s 
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delisting application where the exchange has complied 
with its rules. 3/ Of course, there is room for discre- 
tion in determining whether to apply those rules strict- 
ly in a particular situation. But that discretion belongs 
to the Exchange, not to us. 4/ 


The Exchange's basic policy is to contemplate delisting 
whenever an issuer’s “financial condition and/or oper- 
ating results appear to be unsatisfactory.’’ The subsidi- 
ary criteria, such as the one referred to in this proceed- 
ing, are guidelines that assist in the application of that 
policy. 5/ Moreover, the Exchange is primarily con- 
cerned with operating results. Its delisting policies 
expressly point out that “because the Exchange is prin- 
cipally concerned with the ability of a company to 
realize profit from its operations, as well as with its 
financial condition, the Exchange may discount the 
effect of extraordinary gains in applying this policy.” 
And BBI’s operating income had been consistently 
negative throughout the three-year period involved. 6/ 
Moreover, its present operations and tangible assets 

are minimal. 7/ So the Exchange had good reason to 
consider BBI a candidate for delisting. 


IV 
BBI’s contention that the Exchange could not go for- 
ward with its proceedings because they happened to 
be in progress when the company’s fiscal year closed 
is without merit. The Exchange’s proceedings began 
well before June 30, and its Executive Committee 
properly considered the financial statements then 
available. There were no other statements to con- 
sider. 


Were we to adopt BBI’s contentions, an issuer could 
easily frustrate the delisting process by simply not 
filing its latest financials. “Most recent” data must 
mean the “most recent available.” Any other construc- 
tion “would, in effect deprive the Exchange, which is 
in a position to assess the type of market it affords 
and represents itself to investors as affording, of the 
power to make an appraisal of suitability for con- 
tinued listing in light of all pertinent facts and would 
limit it to the application of rigid formulae.” 8/ 


Moreover, even if the Exchange had allowed BBI to 
remain listed and waited the nine months it took 
BBI to complete its financial statements for the fis- 
cal year ended June 30, 1973, adequate grounds for 
delisting would remain. Those statements, on file 
with us, show that during that year BBI sustained 
an operating loss of $515,000 from continuing oper- 
ations. Of course, in cases of this nature, we look to 
the facts as they were at the time of the Exchange's 
determination. 9/ We refer to subsequent develop- 
ments only because they show that waiting would 
not have advanced BBI’s cause. 


Accordingly, 1T 1S ORDERED that the application 
of the American Stock Exchange to strike the com- 
mon stock of BBI, Inc. from listing and registration 
on the Exchange be, and it hereby is, granted. 
By the Commission (Chairman GARRETT and Com- 
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missioners LOOMIS, EVANS, SOMMER and POL- 
LACK). 


George A. Fitzsimmons 
Secretary 


1/ The application is made pursuant to Section 12(d) 
of the Securities Exchange Act and Rule 12d2-2(c) 
thereunder, which provide in pertinent part that, upon 
application by a national securities exchange, a secur- 
ity registered with it may be stricken from listiny and 
registration in accordance with the exchange’s rules 
and upon such terms as the Commission may deem 
necessary to impose for the protection of investors. 


2/ These suspensions were preceded by a sudden 
change in BBI’s management and a continuing lack 
of adequate information on BBI’s financial condi- 
tion. 


3/ Federated Purchaser, Inc., Securities Exchange 
Act Release No. 10254 (June 29, 1973), 2 SEC 
Docket 71, 72; Ecological Science Corporation, 
Securities Exchange Act Release No. 10217 (June 13, 
1973), 1 SEC Docket No. 20, p. 5. 


4/ See Fotochrome, Inc., 43 SEC 151 (1966); Fed- 
erated Purchaser Inc., Securities Exchange Act Release 
No. 10254 (June 29, 1973), 2 SEC Docket 71, 72; 
Tassaway, Inc., Securities Exchange Act Release No. 
11291 (March 13, 1975), 6 SEC Docket 427, 429: 
“Tassaway’s case is based entirely on hope. How 
realistic was that hope? And what weight should 

be given even-to a realistic hope — when it is as long- 
deferred as this one was? These are clearly discre- 
tionary questions. Hence the NASD‘s answers to 
them are conclusive [emphasis added] and can in 

no event be reexamined here.”’ See also the cases cited 
in footnote 25 to the Tassaway opinion. 


5/ American Electronics, Inc., 43 SEC 687, 689 (1968). 


6/ For the three fiscal years June 30, 1970-72, oper- 
ating losses were $538, 100, $37,400 and $1,248,000, 
respectively. 


7/ BBI was formed in 1961 to own and manage real 
estate, principally office buildings. When its stock 
was registered with the Exchange in 1962, BBI had 
over $15 million in gross assets and over $200,000 
of net income. Today, its principal asset is a manage- 
ment contract with a non-profit country club. 


8/ American Electronics, Inc., 43 SEC 687, 689 (1968). 
9/ Ibid., at 692. 
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SECURITIES EXCHANGE ACT OF 1934 
( Release No. 11687/September 26, 1975 


Admin. Proc. File No. 3-4418 
In the Matter of 


ALBERT H. HARRIS 
Tiburon, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


FINDINGS, OPINION AND ORDER DISMISSING 
REVIEW PROCEEDINGS 


REGISTERED SECURITIES ASSOCIATION — REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violation of Rules of Fair Practice 


Failure to Comply with Free-Riding and Withholding 
Interpretation 


In proceedings for review of disciplinary action by 
registered securities association imposing fine and 
censure on registered representative, association’s 
finding that representative’s allocation of hot issue 
securities to parent’s account with no investor his- 
tory constituted violation of free-riding and with- 
holding interpretation sustained, and review pro- 
ceedings dismissed, notwithstanding claim that 
purchase of such securities was consistent with 
objective of client’s account and that he could not 
have forecast that securities would be a hot issue. 


APPEARANCES: 
George H. Ellison, for applicant. 


John F. Mylod, Jr., Lloyd J. Derrickson and Dwight D. 
Keen for the National Association of Securities Dealers, 
Inc. 


Albert H. Harris seeks our review of disciplinary action 
taken against him by the National Association of Securi- 
ties Dealers, Inc. (“NASD”). 1/ On April 2, 1971, the 
NASD member firm, for which Harris was then a salesman, 
Participated in the distribution of a registered public offer- 
ing of Cabot, Cabot & Forbes Land Trust. These securities, 
subordinated debentures and beneficial shares, were offer- 
ed as a unit at $200 per unit, and the firm had 500 units 
for distribution. The units advanced to an immediate pre- 
mium in the secondary market. 2/ and the offering was 
characterized by the NASD as a “hot issue.” 


The NASD found that Harris sold 50 of the new units to 


_ the trust account of his mother. Based on this, the NASD 
concluded that Harris had violated Section 1 of Article II! 
of its Rules of Fair Practice by failing to comply with its 
interpretation regarding free-riding and withholding. 3/ 


The NASD fined Harris $1,000, censured him and 
assessed costs. 4/ 


The NASD’‘s free-riding and withholding interpretation 
provides that a person associated with a member who 
Participates in a public offering of securities which im- 
mediately trade at a premium in the aftermarket must 
make a bona fide distribution of such securities to the 
public. To that end, he may not sell any of the securi- 
ties to any officer, director, or employee of the mem- 
ber, to any person associated with the member, or to 
any member of the immediate family of such persons. 
The term “immediate family” is defined to include 
parents. The interpretation provides that allocations can 
be made to such an account only if the securities are 
sold in accordance with the account's normal invest- 
ment practice with the member, and the aggregate 
amount of the securities sold is insubstantial and not 
disproportionate as compared to sales to members of 
the public. It defines “normal investment practice” 

to mean the history of investment in an account with 
the member which “must include purchases with some 
regularity.” 


Harris does not dispute that he arranged the sale of 50 
units to his mother’s trust account. In fact, he recom- 
mended the units to the trustee and tried to get another 
25 from the firm. He argues, however, that what was 
done was permissible under the interpretation. The 
interpretation allows sales to immediate family if such 
sales are in accordance with the person’s normal invest- 
ment practice with the member firm. 5/ Harris con- 
strues this “normal investment practice” standard as 
referring to the quality or type of securities purchased 
and not to the quantity or frequency of purchases. 6/ 
But his construction is incompatible with the definition 
included in the interpretation. 


The NASD’s interpretation specifically defines ‘‘normal 
investment practice” to mean “” the history of investment 
in an account with the member,” and that ” [s] uch his- 
tory must include purchases with some regularity.”” 7/ 
The record shows that Harris’ mother’s trust account 

had no prior purchases with his firm. Hence Harris’ allo- 
cation did not fall within those permitted by the inter- 
pretation, and we affirm the NASD’s finding of violation. 


Harris asserts that he acted in good faith because neither 
he nor his firm had reason to assume that there would 
be an excessive demand for these units, creating an im- 
mediate premium in their price and rendering them a 
hot issue. 8/ He says that he was told by the firm and 
others that the securities were not in demand. He claims 
to have been just helping his employer in getting rid of 
the units. 


Harris’ claim of good faith, his ignorance of any excessive 
demand for the Cabot offering, and his desire to assist the 
firm are irrelevant on the question of violation. 9/ While 
these claims could have some bearing on the appropri- 
ateness of the sanctions imposed, 10/ the record does 
not support them. It shows that Harris solicited the 
trustees’ purchase for his mother well before the offer- 
ing date. He says he could not then have guessed that 

the offering was to go to an immediate premium. He 
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admitted that he was aware that “hot issues’’ could not 
be sold to restricted accounts, and that, although the 
trustee had asked for 25 units more than he had, his 
firm had none left, indicating they were sold out. More 
importantly, he admitted knowing that on the offering 
date, the units were selling at a premium. We have pre- 
viously held that where an offering rises to an immedi- 
ate premium there is a presumption that additional pub- 
lic customers were available. 11/ His being aware of limi- 
tations relating to selling new issues to members of his 
family should have produced greater caution on his part 
to insure compliance with the NASD interpretation. 


We cannot accept Harris’ contention of prejudice be- 
cause the member firm, initially named as a respondent 
on account of Harris’ transaction, entered into a settle- 
ment with the NASD. A full record was made before 
both the District Conduct Committee and the Board of 
Governors, during which Harris had ample opportunity 
to present his case. Nowhere in the decisions of either 
is there reference to such settlement. 12/ 


We also reject his argument that the NASD interpreta- 
tion is “unconstitutionally vague.” The terms “‘hot 
issue,” “Immediate family,” and “‘normal investment 
practice” are clearly defined, and there is no ambiguity 
about the restrictions applicable to a “hot issue.” 


Where we find, as we do here, that a violation occurred, 
our review function is limited to whether the penalties 
imposed by the NASD are excessive or oppressive, 
having due regard for the public interest. 13/ Under 
the circumstance, we can not make that finding. 14/ 
The free-riding and withholding interpretation and 

the concern which it reflects have been the subject of 
repeated emphasis by the NASD and by us. 15/ It is 
designed to prevent sales practices which contribute to 
aritifical increases in the price of securities by restrict- 
ing the supply available for distribution to the public 
and give those participating in the distribution, or 
those improperly favored, an unfair advantage. 16/ 


Accordingly, 1T IS ORDERED that these proceedings 
for review be, and they hereby are, dismissed. 


By the Commission (Chairman GARRET and Commis- 
sioners LOOMIS, EVANS, SOMMER and POLLACK). 


George A. Fitzsimmons 
Secretary 


1/ Our review was sought pursuant to Section 15A(g) 
of the Securities Exchange Act. Briefs were filed with 
us by applicant and the NASD, and we heard oral argu- 
ment. Subsequent to the oral argument, certain changes 
were made in the provisions for our review of NASD 
action by the enactment of the Securities Acts Amend- 
ments of 1975. We need not consider the question of 
whether or not these changes might apply to applica- 
tions filed prior to the statutory amendments since 

the changes did not affect the nature or scope of our 
review in this case. 


2/ On the offering date, the bids ranged from $215 to 
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$230, a premium of 7.5% to 15% over the public offer- 
ing price. 


3/ Section 1 of Article II! requires the observance of 

high standards of commercial honor and just and equitable 
principles of trade. The interpretation, issued under that 
section, recites that a member, or person associated with 

a member, participating in a public securities offering has 
an obligation to make a bona fide public distribution of 
the securities at the public offering price. NASD Man- 
ual para. 2151, pp. 2039-45. 


4/ The NASD’‘s Board of Governors affirmed both the 
findings and penalties imposed by the District Business 
Conduct Committee. 


5/ Neither the NASD’s complaint nor its decision refers 
to the “insubstantial” and “not disproportionate”’ tests. 
Hence, they are not at issue here. 


6/ Harris argues that his mother’s account is composed 
of income producing securities and that purchase of 
these units, yielding over 8%, was consistent with that 
objective, thus constituting a normai investment for this 
type client. He also points out that the units were not 
immediately resold to obtain a capital gain. 


7/ NASD Manual p. 2045. 


8/ The interpretation applies only to new issues which 
advance to an immediate premium. 


9/ Rothschild Securities Corporation, Securities Ex- 
change Act Release No. 10629 (February 5, 1974), 
3 SEC Docket 503, 504. 


10/ Ibid. 
11/ Rentz & Company, Inc., 43 SEC 436, 440 (1967). 


12/ Harris also claims that an NASD investigator assured 
him shortly after the offering that, while the allocation 
was questionable and should not be repeated, action 
would not be taken by the NASD. Having been so ad- 
vised, Harris did not reverse the transaction, which he 
states he would have done. Accepting Harris’ uncorrobo- 
rated statement as true, such ““assurance”’ does not stop 
the NASD from instituting the proceeding. Safeco Secur- 
ities, Inc., Securities Exchange Act Release No. 10257 
(June 29, 1973), 2 SEC Docket 75, 77. 


13/ Section 15A(h) of the Exchange Act. See also Sec- 
tion 19(e)(2) as added by the Securities Acts Amend- 
ments of 1975. 


14/ Harris urges that he should be excused for “‘justifi- 
able cause,”’ citing Lerner & Co., 37 SEC 850 (1957). 
That case held only that the failure to perform on a 
contract was not violative of Section 1 of Article III 

of the NASD’s rules unless the “breach was committed 
without equitable excuse or justification.” It is totally 
inapplicable to a “’free-riding and withholding” case 
where the proscribed conduct is specified in the con- 
text of an interpretation which prescribes explicit stand- 
ards clearly designed to promote just and equitable prin- 




















@” of trade. 


15/ See, e.g., Robert E. Meyers & Co., Securities Exchange 
Act Release No. 10033 (March 7, 1973), 1 SEC Docket 
No. 6, p. 7. 


16/ Rentz & Company, Inc., 43 SEC at 438. “There was 
no need under the interpretation to prove a casual connec- 
tion between applicant's sales to the category (4) persons 
[i.e., to restricted persons] and the price increase or that 
applicant realized any additional profit from those sales.” 
Id. at 440. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11688/September 26, 1975 


Admin. Proc. File No. 3-4655 
In the Matter of 


ALPHA CAPITAL CORPORATION 
New York, New York 


ALPHA CAPITAL VENTURES CORP. 
New York, New York 
(@8- 16403) 


WARREN KAPLAN 
IRV J. FISCHER 
ALVIN MAGOLNICK 
ROBERT BRICKMAN 
ARTHUR P. BROOKS 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, Alpha Capital Corporation (“ACC”), its 
wholly-owned subsidiary, Alpha Capital Ventures Corp. 
(“registrant’’), a registered broker-dealer, Warren Kap- 
lan, chairman of the board of both companies, Alvin 
Magolnick, who was a vice-president of registrant, and 
Robert Brickman and Arthur P. Brooks, former sales- 
men of registrant, have submitted offers of settlement 
which the Commission has determined to accept. Irv J. 
Fischer, president of both ACC and registrant, has filed 
a stipulation and consent. Solely for the purpose of 
these and, with the exception of Brooks, any other pro- 
ceedings brought by the Commission pursuant to speci- 
fied provisions of the Exchange, Securities, Investment 
Advisers, Investment Company and Securities Investor 
Protection Acts, and without admitting or denying the 
allegations in the order for proceedings, respondents 
consent to findings of misconduct as alleged in that 
order and to the imposition of specified sanctions. 
)n the basis of the order for proceedings, the offers of 
“settlement and Fischer’s consent, it is found that: 1/ 


1. During the period from about July 13, 1973 to Jan- 
uary 17, 1974, all of the respondents except ACC will- 


fully violated Section 17(a) of the Securities Act and Sec- 
tion 10(b) of the Exchange Act and Rule 10b-5 there- 
under in connection with their activities involving the 
common stock of Fulton National Group, Inc. Registrant 
was underwriter for a registered offering of 75,000 shares 
of Fulton stock on a “best efforts, 66-2/3% or none” ba- 
sis. Together with Kaplan and Fischer, it falsely repre- 
sented to the investing public that 50,000 shares of the 
stock had been sold by July 13, 1973, and these respond- 
ents failed to disclose that registrant had to borrow a sub- 
stantial amount of money in order to remit the requisite 
proceeds to the issuer. In addition, registrant, Kaplan and 
Fischer, without disclosure to customers, dominated the 
market for Fulton stock, sold the stock at excessive prices, 
and paid salesmen higher commissions on customer pur- 
chases of the stock than on sales of the stock or on pur- 
chases of other securities. Magolnick, Brickman and Brooks 
also failed to make disclosure concerning these matters, 
and Brooks executed unauthorized transactions for cus- 
tomer accounts. 


2. During the period from about July 1971 to January 
1974, Kaplan, Fischer, Magolnick and Brickman willfully 
violated the above antifraud provisions in that, in the offer 
and sale of the common stocks of Fulton, ACC, CSM Med- 
ical Devices, Inc., Semi/Dyne Electronics Corp. and Na- 
ture’s Bounty, Inc., they made material misstatements to 
customers concerning the issuers’ profitable operations, 
business opportunities and projected future earnings; un- 
disclosed developments affecting the issuers; expected 
price rises in the securities being sold and their initial pub- 
lic distribution; the investment portfolios of registrant's 
employees containing those securities; and the controlling 
relationship of such employees with the issuers. 


3. During the period from about July 13 to September 8, 
1973, registrant, willfully aided and abetted by Kaplan 
and Fischer, willfully violated Sections 10(b) and 15(c)(2) 
of the Exchange Act and Rules 10b-6 and 15c2-4 there- 
under in that, while engaged in the above-described dis- 
tribution of Fulton stock, it bid for and purchased the 
stock for accounts in which it had a beneficial interest 
and failed promptly to deposit the proceeds of the offer- 
ing in a separate bank account, as agent or trustee for 

the persons with a beneficial interest therein. 


4. During the period from about July 13 to July 26, 1973, 
registrant, Kaplan and Fischer willfully violated Section 
5(b) of the Securities Act in that they delivered Fulton 
shares after sale without such shares being accompanied 

or preceded by a prospectus meeting the requirements of 
Section 10 of the Act. 


5. During the period from about October 1970 to January 
1974, ACC, willfully aided and abetted by Kaplan and 
Fischer, willfully violated Section 15(a)(1) of the Exchange 
Act in that it conducted business as a broker-dealer with- 
out being registered as required. 


6. During the period from about July 24 to August 1, 
1973, registrant, willfully aided and abetted by Kaplan 
and Fischer, willfully violated the credit-extension provi- 
sions of Section 11(d)(1) of the Exchange Act and Sec- 
tion 7(c) of that Act and Regulation T promulgated 
thereunder by the Board of Governors of the Federal 
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Reserve System. 


7. During the period from about July 1974 to April 1975, 
registrant, willfully aided and abetted by Kaplan and Fis- 
cher, willfully violated Section 15(b) of the Exchange Act 
and Rule 15b3-1 thereunder in that it failed promptly to 
amend its application for broker-dealer registration to dis- 
close a change in its principal place of business. 


8. During the period from about May to August 1973, 
registrant, willfully aided and abetted by Kaplan and 
Fischer, willfully violated Sections 15(c)(1) and 17(a) of 
the Exchange Act and Rules 15c1-4, 17a-3 and 17a-4 
thereunder in that it failed to comply with confirmation 
and recodkeeping requirements. 


In view of the foregoing, it is in the public interest to 
impose the sanctions to which respondents have con- 
sented. 


Accordingly, 1T 1S ORDERED that the registration as a 
broker and dealer of Alpha Capital Ventures Corp. be, 
and it hereby is, revoked; and it is further 


ORDERED that Alpha Capital Corporation be, and it 
hereby is, prohibited from acting as a broker-dealer; 
and it is further 


ORDERED that Warren Kaplan and Irv J. Fischer be, and 
they hereby are, barred from association with any broker, 
dealer, or registered investment adviser, and prohibited 
from serving in the capacities specified in Section 9(b) of 
the Investment Company Act, with the proviso that, after 
5 years, Kaplan may apply to become so associated as a 
supervised employee in a non-supervisory capacity; and 

it is further 


ORDERED that, effective October 14, 1975, Alvin Magol- 
nick and Robert Brickman be, and they hereby are, suspend- 
ed from association with a broker, dealer or registered in- 
vestment adviser, and prohibited from serving in the capa- 
cities specified in Section 9(b) of the Investment Company 
Act, for respective periods of 9 and 6 months, and barred 
thereafter from any such association except as a supervised 
employee in a nonsupervisory capacity. 2/ One year after 
such association in a supervised capacity, Brickman may 
apply to become so associated in a supervisory capacity; 
and it is further 


ORDERED that Arthur P. Brooks be, and he hereby is, sus- 
pended from association with any broker, dealer, or regis- 
tered investment adviser, and prohibited from serving in the 
Capacities specified in Section 9(b) of the Investment Com- 
pany Act, for a period of 4 months, commencing as of the 
opening of business on October 14, 1975. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other re- 
spondent named in these proceedings. 
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2/ Magolnick shall not be precluded hereby from being 
associated with the broker-dealer affiliate of an insurance 
company provided that he participates solely in the sale 
of mutual funds in connection with the selling of life in- 
surance. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11689/September 29, 1975 


NOTICE OF POSTPONEMENT OF DATE OF COM- 
MENCEMENT OF ORAL HEARINGS ON RULES OF 
NATIONAL SECURITIES EXCHANGES WHICH LIMIT 
OR CONDITION THE ABILITY OF MEMBERS TO 
EFFECT TRANSACTIONS OTHERWISE THAN ON 
SUCH EXCHANGES 


The Securities and Exchange Commission today announced 
that it has postponed the commencement of oral hearings 
on rules of national securities exchanges which limit or 
condition the ability of members to effect transactions 
otherwise than on such exchanges (“‘off-board trading 
rules’). The hearings, originally scheduled to commence 
on Wednesday, October 1, 1975, 1/ will now begin Tues- 
day, October 14, 1975, at 10:00 a.m., in Room 776 at the 
Commission’s headquarters, 500 North Capitol Street, 
Washington, D. C. 20549. 


The tentative schedule of witnesses for the hearings is as 
follows: 


@ 


Tuesday, October 14, 1975 


Harry M. Jacobson 
Association for the Preservation of the 
Auction Market 


10:00 


2:00 Jeffrey W. Casdin 

Source Securities Corporation 
New York, New York 

3:00 Margaret Cox Sullivan 

Organization of Stockholders of America 


Wednesday, October 15, 1975 


10:00 Elkins Wetherill 
George S. Hender 
Barry E. Tague 
PBW Stock Exchange, Inc. 
2:00 G. Robert Ackerman 


Pacific Stock Exchange, Inc. 
Thursday, October 16, 1975 
10:00 Donald Regan 
Merrill Lynch, Pierce, Fenner & Smith 


Incorporated 
New York, New York 





2:00 Ralph Saul 


INA Corporation 











\ 


\ 


@.... 


Friday, October 17, 1975 


Donald E. Weeden 
Weeden & Co. Incorporated 
New York, New York 


2:00 Robert H. B. Baldwin 
Morgan, Stanley and Co. Incorporated 
New York, New York 

3:00 Gerald Parsky 


Department of the Treasury 


Monday, October 20, 1975 


10:00 David W. Hunter 

Ad Hoc Committee of Regional Firms 
11:00 James E. Dowd 

J. Stephen Putnam 

Boston Stock Exchange 
2:00 Tom O’Hara 

National Association of Investment Clubs 
3:00 H. Virgil Sherrill 


Edward |. O’Brien 
Securities Industry Association 


Tuesday, October 21, 1975 


0:00 Paul Kolton 
American Stock Exchange, Inc. 
2:00 Michael E. Tobin 


Midwest Stock Exchange, Inc. 
Wednesday, October 22, 1975 
10:00 


James J. Needham 
New York Stock Exchange, Inc. 


Persons intendiny to appear are reminded that they should 
file with George A. Fitzsimmons, Secretary of the Com- 
mission, Room 892, 500 North Capitol Street, Washington, 
D. C. 20549, 30 copies of the text of any prepared state- 
ment not later than 48 hours prior to their appearance and 
are invited, at the time of their appearance, to make addi- 
tional copies of their statements available for the benefit 

of the press and all other interested persons. 


In conjunction with the postponement of the oral hearings, 
the Commission has determined to extend the time for sub- 
mitting comments on off-board trading rules of exchanges. 
Persons wishing to make written submissions of views, data 
or aryuments should file 30 copies thereof with the Secre- 
tary not later than October 31, 1975. 2/ Persons wishing 
to submit written views, data or arguments in respect of sub- 
missions made by others or in respect of views, data and 
arguments presented at the oral hearings may do so until 
November 10, 1975. 3/ All comments should refer to Se- 
Furities and Exchange Commission File No. 4-180 and will 


be available for public inspection. 





By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ See Securities Exchange Act Release No. 11628 (Sep- 
tember 2, 1975). 


2/ The orginal deadline for submitting such views, data 
and aryuments was October 17, 1975. 


3/ The orginal deadline for submitting such views, data 
and arguments was October 31, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11690/September 29, 1975 


Admin. Proc. File No. 3-3870 
In the Matter of 


GOFFE-CARKENER-BLACKFORD SECURITIES 
CORPORATION 

3515 Broadway 

Kansas City, Missouri 

(8-9562) 


A. VINCENT BLACKFORD 


FINDiNGS, OPINION AND ORDER IMPOSING 
REMEDIAL SANCTIONS 


BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Action 
Net Capital Deficiencies 


Failure to Comply with Recordkeeping and Reporting 
Requirements 


Where reyistered broker-dealer and its president failed 

to comply with net capital, recordkeeping and report- 
ing requirements, he/d, in public interest to revoke firm’s 
reyistration and bar president in light of their previous 
history of misconduct. 


Assets Includable in Net Capital 
Collateral Given by Broker-Dealer for Loan 


Where broker-dealer pledged illiquid stock as collateral 
for a loan to it by company wholly owned by broker's 
president, collateral could not be included in broker's 

capital to extent of the indebtedness since, where loan 
is not an arms-length transaction, broker must be able 

to show that the value of the collateral is sufficient to 

provide adequate security for the loan. 


Secured Loan Made by Broker-Dealer 
Where broker-dealer received stock as collateral for a 
loan made by it, loan could not be included as an asset 


for net capital purposes since broker failed to establish 
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that the receivable, even though ostensibly secured, was 
readily convertible into cash. 


APPEARANCES: 


Clem W. Fairchild and David R. Dill, of Linde Thomson 
Van Dyke Fairchild & Langworthy, for respondents. 


William D. Goldsberry and Joan M. Fleming, of the Chicayo 
Reyional Office of the Commission, for the Division of En- 
forcement. 


This is an appeal by Goffe-Carkener-Blackford Securities 
Corporation (“‘reyistrant’’), a reyistered broker-dealer, and 
A. Vincent Blackford, its president, from an adverse deci- 
sion by an administrative law judge. Respondents seek re- 
view of the hearing officer’s conclusion that they violated 
the provisions of our net capital rule in 1971 and 1972. 1/ 


NET CAPITAL VIOLATIONS 


The heariny officer found that reyistrant conducted busi- 
ness with net capital deficiencies duriny two separate per- 
iods—the first covering month-end dates from August 1971 
through January 1972, and the second, month-end dates 
in November and December 1972. 2/ Resolution of the 
question of whether there were violations duriny the initial 
period turns on the proper treatment to be accorded a loan 
made to registrant and the collateral it yave to secure that 
loan. 


In December 1969, when reyistrant was still a member of 
the Midwest Stock Exchange, 3/ the exchange notified the 
firm that it had to obtain additional capital. Accordingly, 
in February 1970, Blackford caused Central Enterprise 
Company, a corporation of which he was sole stockholder, 
to lend registrant $25,000. As security for the loan, regis- 
trant pledged 1,500 shares of common stock of Goffe and 
Carkener, Inc. (“G & C”), a commodity brokerage firm 
controlled by Blackford. The hearing officer concluded 
that, in computing registrant’s net capital, the Central loan 
must be included in the firm’s ““agyreyate indebtedness,”’ 
and that, for net capital purposes, no value could be as- 
cribed to the G & C stock. We agree. Our reasons for doing 
sO are stated below. 


During the period in question, the net capital rule permitted 
a broker-dealer to exclude from the computation of his 
“aggregate indebtedness’ any indebtedness that was “‘ade- 
quately collateralized” by securities belonging to him. 4/ 
But collateral was not to be deemed adequate unless “’the 
difference between the arnount of the indebtedness and the 
market value of the collateral [was] sufficient to make the 
loan acceptable as ... fully secured ... to banks regularly 
makiny comparable loans to brokers or dealers in the com- 
munity.” 5/ 


Respondents have not shwon that the Central loan met that 
test. No professional market existed for the G & C stock. 
And Blackford’s testimony with respect to a few scattered 
transactions in the stock was wholly inadequate to establish 
its market value, if any, duriny the period in question, much 
less that a loan so secured would have been acceptable to 

a bank making similar loans in the community. 
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As for the value of the G & C stock as an asset, the net 
capital rule required that registrant’s net worth be adjust 
by deducting all ‘‘assets which [could] not be readily con- 
verted into cash (less any indebtedness secured thereby).” 
6/ In the absence of a professional market for the stock, it 
could not be included as an asset for net capital purposes 
unless respondents could supply clear proof of its ready 
convertibility into cash. 7/ This they failed to do. It is true 
that assets which are not readily convertible into cash may 
be included in a broker's net capital to the extent they con- 
stitute ‘bona fide collateral” for a'oan. 8/ But respond- 
ents have not shown that the G & C stock was bona fide 
collatera!. In a situation such as this, where the loan was 
not an arms-length transaction, a broker-dealer must do 
more than go through the motions of designating illiquid 
stock as collateral in order to convert it into an asset for 
net capital purposes. He must be able to show that at all 
relevant times the value of the collateral was such as to 
provide adequate security for all or some part of the loan. 9/ 
No such showing was made here. 


Although respondents go so far as to concede that “’the re- 
cord does not give a clear cut answer,” they contend that 
the Midwest Stock Exchange and, in particular, one of its 
vice presidents, were fully informed of the details of the 
Central loan and did not question the way registrant treated 
it for net capital purposes. We agree with the hearng offi- 
cer’s conclusion that the record does not support this con- 
tention. In any event, respondents cannot shift their re- 
sponsibility for compliance with net capital requirements 
to the agency that regulates them. 10/ Moreover, as re- 
spondents were well aware, at the time of the violations t 
herein registrant was no longer subject to the net capital 4 
requirements of the exchange but to those of this Commis- 
sion. 11/ 


The question of whether registrant violated the net capital 
rule in November and December 1972 also turns on the 
proper treatment to be accorded a loan and the collateral 
ostensibly securing it. This time, however, the loan was 
made by registrant which received certain stock as security. 


The loan, which amounted to $3,528 as of November 30, 
1972 and $3,283 as of December 31, 1972, was granted by 
registrant to the Blackford and Company Profit Sharing 
Trust, a profit sharing plan set up by Blackford in 1961 or 
1962 for the benefit of the employees of registrant's prede- 
cessor, Blackford & Co., Inc. 12/ Blackford personally 
guaranteed the loan and deposited with registrant 275 
shares of common stock of Comet Island Corporation as 
collateral for his guarantee. Blackford was one of four in- 
corporators of Comet Island, served as its president, and 
held 28% of its stock. The remaining shares were held by 
the three other incorporators and there had never been 
any trading in the stock. 


Our net capital rule required ‘all unsecured advances and 
loans” to be deducted from a broker-dealer’s net worth as 
assets not readily convertible into cash. 13/ However, 
secured receivables also had to be deducted if a broker 
could not demonstrate their ready convertibility. 14/ 


Respondents admit that the Comet Island stock was not 
readily convertible into cash. However, they rely on the 
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letter of a bank president, dated November 1, 1972, stating 
that the bank would be willing to lend up to $20 a share 

on 275 shares of Comet Island for a 12-month period. A 
staff investigator testified that the bank president admitted- 
ly would have granted the loan without any collateral “’be- 
cause he [knew] Mr. Blackford.” 


In any event, the fact that a bank may have been willing to 
lend money on the illiquid Comet Island stock did not con- 
vert the loan it collateralized into a readily convertible asset 
for net capital purposes. As we said on this subject some 
years ago: 


““Banks are in the business of lending money to make 
money and they voluntarily assume certain business 
risks for that purpose. Their large and diversified loan 
portfolios enable them to minimize the adverse im- 
pact of a delay or default in repayment. Investors who 
deal with brokers and dealers, on the other hand, do 
not undertake to assume the risk that the broker with 
whom they deal will find himself in an illiquid position 
that precludes him from meeting his obligations with 
dispatch, and the net capital rule is designed to assure 
that liquid assets will be available for their protection.” 
15/ 


Had Blackford caused registrant to buy the Comet Island 
stock from him for $3,000, registrant’s net capital would 
have been diminished by that amount. Three thousand 
dollars in cash would have been gone. And the illiquid 

asset acquired for that sum would not have been includable. 


4@® \n substance, that is exactly what happened here. And the 


result is the same. Respondents could not circumvent our 
net capital rule by injecting a loan to a controlled entity in- 
to the picture. As noted earlier, the securities business is al- 
together different from commercial banking. That is not to 
say that brokers and dealers are necessarily barred from 
making loans of the type that commercial banks are in the 
business of making. But they can do so only when their 
capital positions are such as to enable them to engage in 
lending activites of that type without subjecting the invest- 
ors with whom they deal to undue risk. 


Had the profit sharing plan’s obligation been evidenced by 
a note 16/, and had an adequate showing been made that 
there was a ready market for that note, the result would be 
different. Then the note would have been an asset readily 
convertible into cash. 17/ Here so far as we can tell from 
the record before us, there was no note. 18/ And there is 
no suggestion that there was any sort of a market for what 
appears to have been a mere book account. What respond- 
ents had to show by “convincing evidence” 19/ was that 
the loan itself was marketable, i.e., that the loan was im- 
mediately salable to investors willing to step into regis- 
trant’s shoes vis-a-vis the profit sharing plan. This they fail- 
ed to do. 


We conclude, as did the hearing officer, that registrant, will- 
fully aided and abetted by Blackford, willfully violated the 
net capital provisions of Section 15(c){3) of the Securities 
Exchange Act and Rule 15c3-1 thereunder as of all of the 


( month-end dates in question. 


OTHER VIOLATIONS 


The hearing officer found, and respondents have not 
challenged on review, that registrant, willfully aided and 
abetted by Blackford, willfully violated: 


1. Section 15(b) of the Exchange Act and Rule 15b3-1 
thereunder in that registrant failed promptly to amend its 
application for broker-dealer registration to correct infor- 
mation concerning its officers, directors and stockholders, 
and to disclose the fact that it had terminated its member- 
ship on the Midwest Stock Exchange; 


2. Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder in that registrant failed to make and keep cur- 
rent a properly executed questionnaire or application for 
employment for one of its salesmen; and 


3. Section 17(a) of the Exchange Act and Rule 17a-11 
thereunder in that registrant failed to give the Commission 
telegraphic notice when its net capital became deficient and 
to file required financial reports. 


PUBLIC INTEREST 


The administrative law judge revoked registrant's broker- 
dealer registration, and barred Blackford from association 
with any broker or dealer with the proviso that, after one 
year, he could apply to us for permission to become so 
associated in an adequately supervised position. 


Respondents argue that the sanctions are too severe and ex- 
ceed those recommended by our staff and originally con- 
templated by the hearing officer. They assert, among other 
things, that there was no effort on their part to conceal the 
Central transaction, that no customer lost any money, and 
that there is little likelihood of future risk to customers 
since registrant no longer handles their funds or securities. 


Were this the first disciplinary action against respondents, 
we might consider reducing the sanctions imposed on them. 
But this is the third time that responderits have been found 
in violation of net capital requirements. In 1970, the Mid- 
west Stock Exchange disciplined them twice for such infrac- 
tions. 20/ And, following the second disciplinary action, 
there was another instance of juggling of assets in Blackford- 
controlled entities of the type we have seen in this proceed- 
ing, conduct which the hearing officer characterized as 
Blackford’s “‘propensity ... to act in his own interest regard- 
less of the risks to which registrant’s customers might be 
exposed.” As part of the sanctions imposed in the two ex- 
change actions, the exchange required registrant to main- 
tain $25,000 above minimum net capital requirements and 
to furnish it with monthly capital computations. Although 
the exchange had warned Blackford that certain bonds in 
registrant's inventory had no independent market and could 
not be included in net capital unless registrant borrowed 
money against them from a bank, the capital computation 
registrant submitted as of December 31, 1970 included 
$10,000 for the bonds on the basis of a loan from G & C 
with the bonds as collateral. The exchange formally advised 
Blackford in March 1971 that his action had caused a vio- 
lation of the net capital restriction that had been placed on 
his firm, and warned him against any repetition. At that 
point, if not before, Blackford should have been aware that 


SEC DOCKET/987 












registrant's net capital treatment of the similar Centrai 
transaction was improper. But no change was made in 
that treatment. 


The record reflects two additional disciplinary actions 
against respondents. In 1964, the National Association of 
Securities Dealers, Inc. (“NASD”) took action against 
Blackford and registrant’s predecessor, Blackford & Co., 
Inc. The NASD found that in connection with a securities 
offering, of which Blackford & Co. was managing under- 
writer, the firm and Blackford sent confirmations to per- 
sons who had not agreed to purchase stock. Then, know- 
ing that the issue had not been completely sold, they 
announced that the offering had been closed and com- 
menced a premature trading market in the stock in order 
to promote its sale. 21/ 


In 1973, the Department of Agriculture disciplined Black- 
ford and G & C, a futures commission merchant then re- 
gistered with the Department under the Commodity Ex- 
change Act. The Department found that Blackford had 
illegally caused G & C to pledge customers’ securities for 

a general purpose loan to the firm, thereby exposing the 
securities to possible forfeiture to the bank if the loan were 
not repaid. The Department also found that G & C and 
Blackford deliberately submitted a materially false finan- 
cial statement to it for the purpose of misleading it and the 
Chicago Mercantile Exchange. That exchange had had a 
series of meetings with Blackford which culminated in an 
exchange directive that G & C increase its liquid capital in 
certain amounts by certain dates—all prior to July 1, 1971. 
The financial statement, which was submitted as of July 1, 
represented that G & C and Blackford had complied with 
the exchange’s directive by that date. In fact, such was not 
the case. 


Thus, respondents have a history of serious and repeated 
misconduct. We agree with the law judge that in such a 
case the public interest calls for drastic remedies. Hence, 
we consider the sanctions that he imposed appropriate. 


Accordingly, 1T IS ORDERED that the registration as a 
broker and dealer of Goffe-Carkener- Blackford Securities 
Corporation be, and it hereby is, revoked; and it is further 


ORDERED that A. Vincent Blackford be, and he hereby is, 
barred from being associated with any broker or dealer with 
the proviso that, after one year, he may apply to the Com- 
mission for permission to become so associated in a position 
in which he will receive adequate supervision. 


By the Commission (Chairman GARRETT and Commission- 
ers LOOMIS, EVANS and SOMMER); Commissioner POL- 
LACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Rule 15c3-1 under Section 15(c)(3) of the Securities 
Exchange Act. 


2/ Contrary to the contention of our staff, the hearing 
officer concluded that the firm’s net capital should be 

credited with matured municipal bond coupons and the 
accrued interest on minicipal bonds in the firm’s inventory. 
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Our staff did not appeal from that determination. After 
giving registrant credit for these items, its net capital de- 
ficiencies ranged from $9,551 to $22,929 during the 
August 1971-January 1972 period, and amounted to 
$1,395 as of November 30, 1972 and $1,760 as of Decem- 
ber 31, 1972. 


3/ Registrant terminated its membership in April 1971. 
4/ Subsection (c)(1)(A). 

5/ Subsection (c)(6). 

6/ Subsection (c)(2)(B). 


7/ Don D. Anderson & Co., Inc. v. SEC., 423 F.2d 813, 
816-17 (C.A. 10, 1970), aff’q Don D. Anderson & Co., 
Inc., 43 SEC 989 (1968); George A. Brown, 43 SEC 490, 
498 (1967). 


8/ Securities Exchange Act Release No. 8024, p. 8 (Janu- 
ary 18, 1967). See Weiss, Registration and Regulation of 
Brokers and Dealers 59 (1965). 


9/ Cf. Midwest Planned Investments, Inc., 42 SEC 558, 
560-61 (1965). 


10/ Don D. Anderson & Co., Inc., supra, 43 SEC at p. 991. 


11/ Until recently, our net capital rule exempted brokers 
who were exchange members subject to the capital rules of 
the various exchanges. (Subsection (b)(2)). As previously v 
noted, registrant terminated its Midwest membership in 

April 1971, prior to the periods at issue here. 


12/ In our experience profit sharing trusts are normally 

lenders. They seldom have occasion to borrow. Why this 
profit sharing plan was borrowing from the broker-dealer 
was never explained. 


13/ Subsection (c)(2)(B). 


14/ Don D. Anderson & Co., Inc., Securities Exchange Act 
Release No. 10022 (March 2, 1973), 1 SEC Docket No. 5 
at p. 5; Securities Exchange Act Release No. 8024, p. 9 
(January 18, 1967). 


15/ John W. Yeaman, Inc., 42 SEC 500, 504-505 (1965). 


16/ No claim is made that there ever was any note. Re- 
spondents talk about an “advance” to the profit sharing 
plan. That advance was not carried on registrant’s books 
as a “’note receivable.” 


17/ Securities Exchange Act Release No. 8024, p. 9 (Jan- 
uary 18, 1967). 


18/ See no. 16, supra. 


19/ Securities Exchange Act Release No. 8024, p. 9 (Jan- 
uary 18, 1967). 


20/ The exchange also sanctioned respondents for filing a J 
certified audit report a month late, despite the fact that 
two extensions of time had been granted. 





= 





21/ Complaint No. K-52, District No. 4. The NASD also 
found that Blackford & Co. failed to comply with credit 
{) Qorersior and recordkeeping requirements. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11691/September 29, 1975 


See Securities Act of 1933 Release No. 5621/September 
29, 1975. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11692/September 29, 1975 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (‘Exchange Act’’) the temporary suspension of ex- 
change and over-the-counter trading for a single ten day 
period commencing at 9:30 a.m. EDT on September 29, 
1975 and terminating at midnight EDT on October 8, 
1975 of the securities of W. T. Grant Company. 


Trading was suspended at the request of the company 

pending dissemination of news concerning the company’s 
& financial condition and efforts to renegotiate financing 
v ) agreements. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available informtion and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 

fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no quo- 
tation may be entered unless and until they have strictly 
complied with all of the provisions of said rule. If any 
broker or dealer has any questions as to whether or not he 
has complied with said rule, he should not enter any quota- 
tion but immediately contact the staff of the Division of 
Enforcement in Washington, D. C. If any broker or dealer 
is uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the 
securities in question until such time as he has familiarized 
himself with said rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any quotation 
which is in violation of said rule, the Commission will con- 
sider the need for prompt enforcement action. 
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( release No. 11693/September 29, 1975 





The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 















1934 (“Exchange Act’) the temporary suspension of over- 
the-counter trading for the ten day period commencing at 
10:30 a.m. (EDT) on September 29, 1975 and terminating 
at midnight (EDT) on October 8, 1975 of the securities of 
American Home Shield Corporation (““AHSC”’), a Delaware 
corporation with corporate headquarters at 7021B Dublin 
Boulevard, Dublin, California. 


The Commission ordered the suspension of trading be- 
cause of questions relating to recent market activity in 
AHSC’s common stock and because of the lack of ade- 
quate and accurate public information regarding the com- 
pany’s operations and financial condition. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no quo- 
tation may be entered unless and until they have strictly 
complied with all of the provisions of said rule. If any 
broker or dealer has any questions as to whether or not he 
has complied with said rule, he should not enter any quo- 
tation but immediately contact the staff of the Division of 
Enforcement in Washington, D. C. If any broker or dealer 
is uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the 
securities in question until such time as he has familiarized 
himself with said rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any quota- 
tion which is in violation of said rule, the Commission will 
consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11694/September 30, 1975 


The Securities and Exchange Commission has ordered ad- 
ministrative proceedings under the Securities Exchange Act 
of 1934 involving Amswiss International Corp. (“Amswiss’’), 
a New Jersey broker-dealer, and Glenn Woo (“Woo”), the 
president and 50% shareholder of Amswiss. 


These proceedings are based upon allegations by the Com- 
mission’s staff that Amswiss and Woo willfully violated 
and willfully aided and abetted violations of Sections 5(a), 
5(c) and 17(a) of the Securities Act of 1933 and Section 
10(b) of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder, in connection with their offering and 
selling the common stock of Meridian Fast Food Services, 
Inc., now known as Radiation Service Associates, Inc., 
and upon the entry, on August 15, 1975, of Final Judg- 
ments of Permanent Injunction in the United States Dis- 
trict Court for the Southern District of New York enjoin- 
ing Amswiss and Woo from further violating and aiding 
and abetting violations of the above provisions of the 
federal securities laws. SEC v. Leonard Cooper, et al., 73 
Civil 2508 (SDNY 1975). 
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A hearing will be scheduled by further order to take 


evidence on the staff's allegations and to afford the respond- 


ents an opportunity to offer any defenses thereto, and for 
the purpose of determining whether the allegations are true, 
and, if so, whether any action of a remedial nature should 
be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11695/September 30, 1975 


Admin. Proc. File No. 3-4556 
In the Matter of 


MONARCH FUNDING CORP. 
79 Wall Street 

New York, New York 
(8-12568) 


LEO EISENBERG 


HOENIG & STROCK, INC. 
580 Fifth Avenue 

New York, New York 
(8-15803) 

GARY GOLDBERG 
GARY GOLDBERG 


PHILIPS, APPEL & WALDEN, INC. 
111 Broadway 

New York, New York 

(8-14164) 


STEPHEN R. COHEN 


VICKI AUGENSTEIN 
330 East 63rd Street 
New York, New York 


BERNARD GREENBERG 
2515 Davidson Avenue 
Bronx, New York 


DAVID M. POLEN 
411 East 57th Street 
New York, New York 


ROBERT E. ROSEN 
Silver Spring, Maryland 


JEFFREY SALMON 
2160 Center Avenue 
Fort Lee, New Jersey 


STUART TABAK 


1564 East 8th Street 
Brooklyn, New York 


ORDER iMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, Monarch Funding Corp., Hoenig & Strock, 
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Inc. and Philips, Appel & Walden, Inc., registered broker- 
dealers; Leo Eisenberg, Monarch’s president; Gary Gold- 
berg, a former Hoenig salesman; Stephen R. Cohen, a form- 
er Philips vice-president; and Vicki Augenstein, Bernard 
Greenberg, David M. Polen, Robert E. Rosen, Jeffrey Sal- 
mon and Stuart Tabak, who were salesmen for S. J. Sal- 
mon & Co., Inc., formerly a registered broker-dealer, 1/ 
have submitted offers of settlement which the Commission 
has determined to accept. 


On the basis of the order for proceedings and the offers of 
settlement, it is found that: 2/ 


1. All of the respondents, except for Hoenig and Philips, 
willfully violated Section 17(a) of the Securities Act and 
Section 10(b) of the Exchange Act and Rule 10b-5 there- 
under. 


2. Monarch willfully violated, and the other respondents, 
except for Hoenig and Philips, willfully aided and abetted 
violations of, Section 17(a) of the Exchange Act and Rules 
17a-3 and 17-a4 thereunder. 


3. Cohen, Augenstein, Greenberg, Polen, Rosen, Salmon 
and Tabak willfully violated Section 5(b) of the Securities 
Act. 


4. Cohen willfully viclated Section 10(b) of the Exchange 
Act and Rule 10b-6 thereunder. 


5. Tabak willfully violated Sections 5(a) and 5(c) of the 
Securities Act. 


6. Hoenig and Philips failed to exercise reasonable super- 
vision over persons subject thereto. 


Philips’ offer of settlement provides that it may be cen- 
sured. Philips states that it will donate to the Securities 
Investor Protection Corporation or to a charity designated 
by the Commission all net proceeds on over-the-counter 
stock commissions derived from its home office for the 
1-day period beginning the day after the date hereof. 3/ 
The donation shall in no event exceed the sum of $2C00. 


The offer of Monarch and Eisenberg provides that the firm’s 
broker-dealer registration may be suspended for 10 days, 
and that Eisenberg may be suspended for the same period 
from association with a broker, dealer, investment adviser 
or investment company. In addition, for one year, neither 
Monarch nor Eisenberg may engage as an underwrite;, sell- 
ing group member or selected dealer in any offering of se- 
curities registered under the Securities Act. The sanctions 
specified in the other offers of settlement are set forth be- 
low. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions specified in the offers of settlement. 


Accordingly, 1T IS ORDERED that: 


1. Subject to the condition set forth above, the broker- 
dealer registration of Monarch Funding Corp. be, and it 
hereby is, suspended for a period of 10 days, effective as 
o7 the opening of business on October 14, 1975, and Leo 
Eisenberg be, and he hereby is, suspended for the same 
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period from association with any broker, dealer, invest- 
ent adviser or investment company; 


2. Hoenig & Strock, Inc. and Philips, Appel & Walden, 
Inc. be, and they hereby are, censured; 


3. Vicki Augenstein, Bernard Greenberg and Jeffrey 
Salmon be, and they hereby are, barred from association 
with any broker, dealer, investment adviser or investment 
company with the proviso that, after two years, each may 
apply to the Commission to become associated with a 
broker or dealer in a non-supervisory, non-proprietary 
capacity, upon a proper showing, in the cases of Augen- 
stein and Greenberg, that each wil! be adequately super- 
vised; 


4. Stephen R. Cohen be, and he hereby is, barred from 
association with a broker, dealer, investment adviser or 
investment company, with the proviso that Cohen may 
apply to the Commission to become so associated after 
a period of five years; 


5. Stuart Tabak be, and he hereby is, barred from associa- 
tion with a broker, dealer, investment adviser or investment 
company with the proviso that, after one year, he may 
apply to the Commission to become so associated in a non- 
supervisory Capacity, upon a showing that he will be pro- 
perly supervised; 


6. Robert E. Rosen be, and he hereby is, barred from asso- 


“ciation with a broker, dealer, investment adviser or invest- 
Prent company with the proviso that, after six months, he 


may apply to the Commission to become so associated in 

a non-supervisory or non-proprietary capacity and, after an 
additional 18 months, may apply to become so associated 
in a supervisory ar:d/or proprietary capacity; and 


7. Gary Goldberg and David M. Polen be, and they hereby 
are, suspended from association with a broker, dealer, in- 
vestment adviser or investment company for a period of 
three months. The suspension of Goldberg shall be effec- 
tive as of the opening of business on October 14, 1975. 
The suspension of Polen shall commence on termination of 
Goldberg’s suspension. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Salmon Co.'s broker-dealer registration was revoked in 
these proceedings on the basis of its consent. S. J. Salmon 
& Co., Inc., Securities Exchange Act Release No. 11576 
(August 7, 1975), 7 SEC Docket 508. 


2/ The findings herein are not binding on any other re- 
spondent named in the order for proceedings. 


3/ Net commissions are to be determined by deducting 
clearing cost fees and salesmen’s commissions from gross 
commissions. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11696/September 30, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY CINCINNATI! STOCK EXCHANGE 


(File No. SR-CSE-75-1) 


The Cincinnati Stock Exchange (““CSE”’) submitted on 
September 22, 1975 a proposed rule change under Rule 
19b-4 to allow the CSE to treat initiation and transfer fees 
paid by applicants for membership as ordinary income in- 
stead of a capital contribution. In addition, pension pay- 
ments by the CSE would be charged to the interest and 
dividend income received from invested assets. 


The foregoing rule change has become effective, pursuant 
to Section 19(b)(3) of the Securities Exchange Act of 
1934. At any time within sixty days of the filing of such 
proposed rule change, the Commission may summarily 
abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of October 6, 1975. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission within 30 
days from the date of publication in the Federa/ Register. 
Persons desiring to make written submissions should file 
six copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North Capitol 
Street, Washington, D. C. 20549. Reference should be 
made to File No. SR-CSE-75-1. 


Copies of the submission and of all written comments will 
be available for inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 

N. W., Washington, D. C. Copies of the filing will also be 
available at the principal office of the above mentioned 
self-regulatory organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11697/October 1, 1975 


See Securities Act of 1933 Release No. 5622/October 1, 
1975. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11698/October 1, 1975 


Admin. Proc. File No. 3-4382 
In the Matter of 


EQUITABLE EQUITIES, INC. 
New York, New York 
(8-15471) 


DONALD R. QUEST 
HENRY GOLDFARB 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


This is a broker-dealer proceeding pursuant to the Securi- 
ties Exchange, Investment Advisers and Securities Investor 
Protection Acts. Equitable Equities, Inc. (‘‘registrant’’), a 
registered broker-dealer, Donald R. Quest and Henry Gold- 
farb, its president and vice president, respectively, at all 
relevant times, have submitted offers of settlement which 
the Commission has determined to accept. Solely for the 
purpose of this proceeding and any other proceeding pur- 
suant to specified sections of the Exchange and Securities 
Investor Protection Acts, and as to Quest and Goldfarb the 
Investment Advisers Act, and, without admitting or deny- 
ing the allegations contained in the order for proceedings, 
respondents consent to the findings and sanctions set forth 
below. 


On the basis of the order for proceedings and the offer of 
settlement, it is found that: 


1. Registrant, willfully aided and abetted by Quest and 
Goldfarb, willfully violated Section 15(c)(3) of the Ex- 
change Act and Rule 15c3-1 thereunder. 


2. Quest and Goldfarb willfully aided and abetted willful 
violations of Section 17(a) of the Exchange Act and Rules 
17a-3 and 17a-4 thereunder. 


3. On October 13, 1972, the United States District Court 
for the Southern District of New York permanently en- 
joined registrant frorn violations of Section 15(c)(3) of the 
Exchange Act and Rule 15c3-1 thereunder and appointed 
a trustee for it pursuant to the Securities Investor Protec- 
tion Act. 1/ 


In view of the foregoing, it is appropriate to impose the 
sanctions to which respondents have consented. 


Accordingly, IT IS ORDERED that the registration of 
Equitable Equities, Inc. as a broker-dealer be, and it hereby 
is, revoked; 2/ and it is further 


ORDERED that Donald R. Quest and Henry Goldfarb be, 
and they hereby are, barred from association with any brok- 
er, dealer, investment adviser or registered investment com- 
pany effective as of October 3, 1975, provided that (A) two 


years after October 3, 1975, each may apply to the Commis- 


sion to become so associated in a non-supervisory or non- 
proprietary capacity; and (B) four years after October 3, 
1975, each may apply to become so associated in a proprie- 
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tary or supervisory capacity. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ SEC v. Equitable Equities, Inc., 72 Civ. 4349. 


2/ This order shall not, however, be construed to prohibit 
registrant's court-appointed trustee from engaging in any 
course of business, for or on behalf of the registrant, neces- 
sary to wind up its affairs, including the consummating by 
payment and delivery of any securities transactions pre- 
viously effected, the delivering of fully paid securities to 
customers, the collecting of debit balances due on margin 
accounts, and the delivering and transferring of cash or 
credit balances to customers or to other firms. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11699/October 1, 1975 


Admin. Proc. File No. 3-4397 
In the Matter of 


ROBERT K. HILL 
222 21st Avenue North 
Hopkins, Minnesota 


ELMER R. SCHWARTZ 
211 Oak Street. 
Lester Prairie, Minnesota 


BURTON W. BEIDLEMAN 
5636 Highland Road 
Hopkins, Minnesota 


GENE L. MUILENBURG 
881 Senate Road 
Bloomington, Minnesota 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, Robert K. Hill, president of Teig Ross, Inc., 
formerly a registered broker-dealer, 1/ Elmer R. Schwartz, 
vice president, Burton W. Beidelman, a director, and Gene 
L. Muilenbrug, controller, have submitted offers of settle- 
ment which the Commission has determined to accept. 


On the basis of the order for proceedings and the offers of 
settlement, it is found that: 2/ 


1. Hill willfully violated Section 17(a) of the Securities 
Act and Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder. 


2. Hill, Muilenburg, Schwatz and Beidelman willfully aided 
and abetted violations of Sections 15(c)(3) and 17(a) of the 
Exchange Act and Rules 15c3-1, 17a-3, 17a-11 and 17a-13 




























thereunder. 


3. Hill willfully aided and abetted violations of Section 
7(c)(1) of the Exchange Act and Regulation T promul- 

gated thereunder by the Board of Governors of the Fed- 
eral Reserve System. 


4. Hill willfully aided and abetted violations of Sections 
15(b) and 15(c)(2) of the Exchange Act and Rules 15b3-1 
and 15c2-5 thereunder. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions specified in the offers of settlement. 


Accordingly, 1T 1S ORDERED that: 


(1) Robert K. Hill be, and he hereby is, barred from asso- 
ciation with any broker, dealer, investment adviser or in- 
vestment company with the proviso that, after 36 months, 
he may apply to the Commission to become so associated 
as a supervised employee in a non-supervisory, non-pro- 
prietary capacity upon a showing that he will be adequate- 
ly supervised; 


(2) Gene L. Muilenburg, Elmer R. Schwartz and Burton W. 
Beidelman be, and they hereby are, suspended for respec- 
tive periods of 12, 6 and 6 months from association with 
any broker, dealer, investment adviser or investment com- 
pany, and barred thereafter from any such association in 
any capacity other than as a supervised employee in a non- 
supervisory, non-proprietary capacity. 


The suspensions shall commence as of the opening of busi- 
ness on October 14, 1975. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The broker-dealer registration of Teig Ross was revoked 
in these proceedings on the basis of its default. Securities 
Exchange Act Release No. 11510 (July 1, 1975), 7 SEC 
Docket 290. 


2/ The findings herein are not binding on any other respond- 


ent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11700/October 2, 1975 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 45/October 2, 1975 


Admin. Proc. File Nos. 3-4509 and 3-4557 
In the Matter of 
P& H ASSOCIATES 


New York, New York 
(8-16069) 


THOMAS HERMAN 
RONALD PILATSKY 
SAMUEL EISIKOVITS 
LEONARD SILVERMAN 
JOSEPH WINTER 
DAVID KIMMEL 
SAMUEL BARR 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TIONS 


These are broker-dealer proceedings under the Securities 
Exchange and Securities Investor Protection Acts. P & H 
Associates (“registrant’’), a registered broker-dealer, and 
Thomas Herman and Ronald Pilatsky, general partners of 
registrant, have filed stipulations and consents. 1/Samuel 
Eisikovits, a limited partner of registrant, Leonard Silver- 
man, its manager of operations, and Joseph Winter, Samuel 
Barr and David Kimmel, securities salesmen for registrant, 
have submitted offers of settlement which the Commission 
has determined to accept. Solely for the purpose of these 
proceedings and any other proceeding pursuant to specified 
sections of the Exchange, Securities, Investment Advisers, 
Investment Company and Securities Investor Protection 
Acts and without admitting or denying the allegations in 
the orders for proceedings, respondents consent to the 
findings and order below. 


On the basis of the orders for proceedings, the consents of 
registrant, Herman and Pilatsky and the offers of settle- 
ment, it is found that: 2/ 


1. Registrant, Pilatsky, Herman, Winter and Barr willfully 
violated Section 17(a) of the Securities Act and Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder. 


2. Registrant, willfully aided and abetted by Herman, 
Pilatsky and Silverman, willfully violated Section 15(c)(3) 
of the Exchange Act and Rules 15c3-1 and 15c3-3 there- 
under. 


3. Herman, Pilatsky, Silverman, Barr, Winter and Eisiko- 
vits willfully aided and abetted willful violations of Section 
17(a) of the Exchange Act and Rules 17a-3 and 17a-4 
thereunder. 


4. Registrant, willfully aided and abetted by Herman, 
Pilatsky and Silverman, willfully violated Section 17(a) 
of the Exchange Act and Rule 17a-11 thereunder. 


5. Herman and Pilatsky willfully violated or willfully aided 
and abetted willful violations of Sections 10(b) and 15(c) 
(1), 15(c)(2) and 15(c)(5) of the Exchange Act and Rules 
10b-6, 10b-9, 15c1-4 and 15c2-4 thereunder. 


6. Herman, Pilatsky and Kimmel willfully aided and 
abetted willful violations of Section 11(d) of the Ex- 
change Act. 


7. Herman, Pilatsky, Silverman, Kimmel and Eisikovits 
willfully aided and abetted willful violations of Section 
7(c) of the Exchange Act and Regulation T thereunder. 


8. On March 13, 1973, the United States District Court for 
the Southern District of New York permanently enjoined 
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on consent registrant, Herman and Pilatsky from further 
violations or aiding and abetting violations of Section 
15(c)(3) of the Exchange Act and Rules 15c3-1 and 15 
c3-3 thereunder. On April 17, 1973, the court appointed 
a trustee for registrant pursuant to the Securities Investor 
Protection Act while Herman and Pilatsky were general 
partners of registrant. 3/ 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions to which respondents have consented. 


Accordingly, 1T 1S ORDERED that the registration of P & 
H Associates be, and it hereby is, revoked; 4/ and it is fur- 
ther 


ORDERED that Thomas Herman and Ronald Pilatsky be, 
and they hereby are, barred from association with any 
broker, dealer or investment company; and it is further 


ORDERED that Leonard Silverman be, and he hereby is, 
barred from association with any broker, dealer or invest- 
ment company, provided that after one year he may apply 
to become so associated; and it is further 


ORDERED that Samuel Eisikovits and David Kimmel be, 
and they hereby are, suspended from association with any 
broker, dealer or investment company for one year, effec- 
tive as of the opening of business on October 6, 1975; and 
it is further 


ORDERED that Joseph Winter be, and he hereby is, sus- 
pended from association with any broker, dealer, or invest- 
ment company for 6 months, effective as of the opening 
of business on October 6, 1975; and it is further 


ORDERED that Samuel Barr be, and he hereby is, suspend- 
ed from association with any broker, dealer or investment 
company for 70 calendar days, effective as of the opening 
of business on October 6, 1975. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ Registrant, Herman and Pilatsky are named in both 


proceedings; the remaining respondents only in No. 3-4557. 


2/ These findings are not binding on any other respondent 
named in these proceedings. 


3/ SEC v. P & H Associates, 73 Civ. 1088. 


4/ This order shall not be construed to restrict or pertain 
to those activities necessary and appropriate to the con- 
tinuing liquidation of P & H Associates by the present 
Trustee or any successor thereto appointed pursuant to 
the Securities Investor Protection Act of 1970 as to en- 
gaging in any course of business, for or on behalf of regis- 
trant, necessary to wind up the affairs of registrant, in- 
cluding the purchase and sale of securities. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11701/October 2, 1975 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 
1934 (‘Exchange Act’’) the temporary suspension of ex- 
change and over-the-counter trading for a single ten day 
period commencing at 11:30 a.m. (EDT) on October 2, 
1975 and terminating at midnight (EDT) on October 11, 
1975 of the securities of First Virginia Mortgaye and Real 
Estate Investment Trust (“FVM”) a Virginia trust with 
headquarters at 6400 Arlington Boulevard, Falls Church, 
Virginia. 


The Commission ordered the trading suspension at the 
request of FVM and in view of the possible lack of ade- 
quate and accurate public information regarding the com- 
pany’s operations and financial condition. In addition, 
FVM recently filed with the Commission its annual report 
for its fiscal year ended June 30, 1975 on Form 10-K in 
incomplete form and has requested a ten day extension for 
filing a completed Form 10-K. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no quo- 
tation may be entered unless and until they have strictly 
complied with all of the provisions of said rule. if any 
broker or dealer has any questions as to whether or not he 
has complied with said rule, he should not enter any quo- 
tation but immediately contact the staff of the Division of 
Enforcement in Washington, D. C. If any broker or dealer 
is uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the se- 
curities in question until such time as he has familiarized 
himself with said rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any quota- 
tion which is in violation of said rule, the Commission will 
consider the need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11702/October 2, 1975 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 46/October 2, 1975 


Admin. Proc. File No. 3-3914 
In the Matter of 

LEIGH A. CORD 

1842 Alta Vista Avenue 


Wauwatosa, Wisconsin 


ORDER IMPOSING REMEDIAL SANCTION 











= 








ange and Securities Investor Protection Acts, Leigh A. 
d, who was an officer and director of a registered 
broker-dealer, has submitted an offer of settlement which 
the Commission has determined to accept. 


In these broker-dealer proceedings under the Securities Ex- 


On the basis of the order for proceedings and the offer of 
settlement, it is found that: 1/ 


1. Respondent willfully aided and abetted violations of 
Sections 15(c)(3) and 17(a) of the Exchange Act and Rules 
15c3-1, 17a-3 and 17a-11 thereunde;. 


2. Respondent was an officer and a director of a broker- 
dealer for which a trustee was appointed under the Securi- 
ties Investor Protection Act of 1970. 


Respondent's offer provides that he may be suspended 
from association with any broker, dealer, investment ad- 
viser or investment company for a period of 90 days. Dur- 
ing this period, however, he may be employed by his pre- 
sent employer, an exempt investment company, or by an 
affiliate of such employer as a financial analyst in a non- 
supervisory capacity. The offer also provides that respond- 
ent may be barred after the suspension period from asso- 
ciation with any broker, dealer, investment adviser or 
investment company in any capacity other than as a super- 
vised employee in a non-supervisory capacity. The bar, 
however, will not preclude (i) his being associated with his 
present employer in any capacity, so long as it is not a 


loyed by his present employer as a financial analyst if 
it becomes a broker, dealer or investment adviser or (iii) 
his being employed as a financial analyst by an affiliate of 
his present employer which is or becomes a broker-dealer, 
investment adviser or investment company. 


Byes dealer or investment adviser, (ii) his being em- 
4 


In view of the foregoing, it is in the public interest to im- 
pose the sanction to which respondent has consented. 


Accordingly, IT iS ORDERED that, subject to the excep- 
tions specified above, Leigh A. Cord be, and he hereby is, 
suspended from any association with a broker, dealer, 
investment adviser or investment company for a period of 
90 days, effective as of the opening of business on October 
14, 1975, and barred thereafter from any such association 
in any capacity other than as a supervised employee in a 
non-supervisory capacity. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other re- 
spondent named in these proceedings. 


J 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11703/October 2, 1975 


SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 47/October 2, 1975 


Admin. Proc. File No. 3-4619 


in the Matter of 


SIDNEY HERTZBERG 
535 Hazel Drive 
Woodmere, New York 


ORDER IMPOSING REMEDIAL SANCTION 


In these broker-dealer proceedings under the Securities 
Exchange and Securities Investor Protection Acts, Sid- 
ney Hertzberg, executive vice president of Vweis Securi- 
ties, Inc., 1/ formerly a registered broker-dealer now 
being liquidated under the Securities Investor Protec- 
tion Act, has submitted an offer of settlement which 
the Commission has determined to accept. 


On the basis of the order for proceedings and the offer 

of settlement, it is found that Hertzberg willfully vio- 
lated Section 17(a) of the Securities Act and Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder, 
willfully aided and abetted violations of Section 17(a) 

of the Exchange Act and Rules 17a-3, 17a-5 and 17a-11 
thereunder, and was an officer and director when a trustee 
was appointed to liquidate Weis Securities under the Se- 
curities Investor Protection Act. 2/ 


Hertzberg’s offer provides that he may be suspended 
from association with a broker, dealer, investment com- 
pany or investment adviser for a period of 1 month. 
Moreover, he may be suspended for an additional period 
of 11 months if any of the following circumstances occur 
within three years of the date of this order: 


(i) Hertzberg is convicted of any crime or offense invol- 
ving the purchase or sale of any security or arising out of 
his conduct as an underwriter, broker, dealer or invest- 
ment adviser; 


(ii) Hertzberg becomes subject to any order, judgment 
or decree of any court of competent jurisdiction, in a 
proceeding instituted by the Commission, temporarily 
or permanently enjoining or restraining him from en- 
gaging in or continuing any conduct or practice in con- 
nection with the purchase or sale of any security or 
arising out of his conduct as an underwriter, broker, 
dealer or investment adviser; or 


(iii) Hertzberg is found by the Commission or any count 
of competent jurisdiction, in a proceeding brought by 
the Commission, to have violated or aided and abetted 
violations of the federal securities laws. 


The order also provides that Hertzberg may be barred 


from association with any broker, dealer, investment 
company or investment adviser in a supervisory 
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capacity, except that after 2 years he may apply to become 
reassociated in such capacity. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED that, subject to the terms 
and conditions described above, Sidney Hertzberg be, 
and he hereby is, suspended from any association with 
any broker, dealer, investment adviser or investment 
company for 1 month, effective as of the opening of 
business on October 14, 1975, and barred from any 

such association in a supervisory capacity, with the 
proviso that, after 2 years, he may apply to become 

so associated in such a capacity. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


Geroge A. Fitzsimmons 
Secretary 


1/ On April 17, 1975, Weis’s broker-dealer registration 
was revoked. Securities Exchange Act Release No. 11356, 
6 SEC Docket 686. 


2/ The findings herein are not binding on any other 
respondent named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11704/October 2, 1975 


Admin. Proc. File No. 3-4728 
In the Matter of 


LOUIS W. PEMBERTON 
New York, New York 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


Louis W. Pemberton, a registered representative of a 
registered broker-dealer, has submitted an offer of 
settlement which the Commission has determined to 
accept. 


On the basis of the offer of settlement, it is found that 
Pemberton pled guilty to non-willful violations of the 
Federal Reserve Board’s Regulation T and that, based 
on that plea, he was convicted by the United States 
District Court for the Southern District of New York, 1/ 
and that it is in the public interest to impose the sanc- 
tions specified in the order of settlement. 


Accordingly, 1T 1S ORDERED that public proceedings 
pursuant to Section 15(b) of the Exchange Act be, and 
they hereby are, instituted against Louis W. Pemberton, 
and it is further 
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ORDERED that the said Louis W. Pemberton be, and he 
hereby is, suspended from association with any broker, 
dealer, investment company or investment adviser in any 
capacity for a period of sixty days, effective as of the 
date hereof; and it is further 


ORDERED that for the six months after the expiration 
of the aforementioned suspension, the said Louis W. 
Pemberton be, and he hereby is, suspended from asso- 
ciation with any broker, dealer, investment company or 
investment adviser in any capacity other than as a super- 
vised employee in a non-supervisory capacity. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ United States v. Pemberton, 73 Crim. 538. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11705/October 2, 1975 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 against Edward Stansfield of 
Mechanicsburg, Pennsylvania. The order is based upon 
staff allegations that Stansfield willfully violated the 
securities registration provisions of the Securities Act 
of 1933 (Securities Act) in that during the period from 
on or about January 1, 1971 to on or about December 
31, 1974 he did engage in the offer and sale of unregis- 
tered securities, to wit, the common stock, preferred 
stock, 10 percent convertible subordinated notes and 
common stock purchase warrants of Uxbridge Pro- 
fessional Services, Inc. (Uxbridge). 


The order further alleges that during the same period 
Stansfieid willfully violated the antifraud provisions of 
the Securities Act and the Securities Exchange Act of 
1934 by making false and misleading statements of 
material facts and omitting to state material facts con- 
cerning, inter alia, the speculative nature of Uxbridge 
securities, the unusually high risk of these securities; 
prospective rise in price of Uxbridge common stock 
from 50 cents per share to $10 per share; that as of 
May 31,1974, Uxbridge had current assets of $24, 162.- 
59 whereas its current liabilities were $266,862.43; 
that from its inception through April 30, 1973, Uxbridge 
had accumulated a deficit totaling $419,350.76; and 
that Stansfield was an officer at Uxbridge. 


A hearing will be scheduled by further order to take 
evidence on the staff's allegations and to afford the 
respondent an opportunity to offer any defenses 
thereto for the purpose of determining whether the 
allegations are true, and if so, whether any action of a 
remedial nature should be ordered by the Commission. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19192/September 30, 1975 


In the Matter of 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


(70-5739) 


NOTICE OF PROPOSED AGREEMENTS WITH COUNTY 
COMMISSIONS FOR CONSTRUCTION, INSTALLATION, 
SALE AND REACQUISITION OF POLLUTION CON- 
TROL EQUIPMENT FINANCED BY SALE OF TAX- 
EXEMPT REVENUE BONDS AND REQUEST FOR 
EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Monongahela Power 
Company (“Monongahela”), an electric utility subsidiary 
company of Allegheny Power System, Inc., a registered 
holding company, has filed an application-declaration 
with this Commission designating Sections 9, 10 and 12 
of the Public Utility Holding Company Act of 1935 
(“Act’’) and Rule 50 promulgated thereunder as applicable 
to the proposed transactions. All interested persons are re- 
ferred to the application-declaration, which is summarized 
below, for a complete statement of the proposed transac- 
tions. 


Monongahela states that West Virginia’s air quality stand- 
ards as to particulate emissions require it to construct 
and install certain air pollution control equipment (‘‘pol- 
lution control equipment”) at its Rivesville, Albright and 
Willow Island generating stations, which are located in 
Marion, Preston and Pleasants counties, respectively. 
Monongahela proposes to finance such construction and 
installation by entering into separate Purchase Agree- 
ments with each of the Commissions of Marion, Preston 
and Pleasants counties (the ““County Commissions’’) 
whereby each County Commission will acquire all of 
Monongahela’s rights, title and interest in the pollu- 

tion control equipment, as completed or to be construc- 
ted, and associated real estate, while Monongahela will 
retain the right to use and operate the pollution control 
equipment. The consideration to be received by Monon- 
gahela will be cash in an amount equal to Monongahela’s 
book cost of the pollution control equipment and re- 
lated land as of the closing date. It is further proposed 
that subsequent to the closing date Monongahela will 
undertake the completion of construction and installa- 
tion of the pollution control equipment on behalf of the 
County Commissions which will, inturn, reimburse Mon- 
ongahela for the costs of such completion. 


It is contemplated that the County Commissions will 


finance the proposed transactions by issuing, in one or 
more series, tax-exempt Pollution Control Revenue Bonds 
(the ““‘bonds”’) pursuant to an indenture (the “‘Indenture’’) 
between each County Commission and an indenture trustee 
(“Trustee”). It is stated that the estimated cost (exclusive 
of transaction and underwriting costs) of acquiring, con- 
structing and installing the pollution control equipment 
will aggregate approximately $21,000,000 and that the 
bonds will be issued in an amount sufficient to cover the 
total of these estimated costs. It is stated that Mononga- 
nela will complete the pollution control equipment at its 
own expense if the proceeds derived from the sale of the 
bonds are insufficient to pay such total costs. 


It is contemplated that the initial series of bonds, which 
would mature in not less than ten but not more than 
twenty-five years, will bear interest semi-annually at a rate 
yet to be determined. The proposed Indenture provides 
for a sinking fund to retire a certain portion of the prin- 
cipal amount of the bonds prior to maturity. 


The proceeds from the sale of the bonds will be deposited 
with the Trustee and will be applied to the payment of 
the cost of acquiring, constructing and installing the 
pollution control equipment. The bonds will be secured 
by the pollution control equipment owned by each Coun- 
ty Commission and by a pledge of the income and reven- 
ues derived from the lease, sale or other disposition of the 
subject equipment. It is contemplated that the initial 
series of bonds will be sold by the County Commissions 
pursuant to arrangements with a group of underwriters 
represented by Blyth Eastman Dillon & Co., Incorpor- 
ated. While Monongahela will not be a party to the under- 
writing arrangements for the sale of the bonds, the terms 
of the bonds shall be satisfactory to Monongahela. 


It is further proposed that Monongahela reacquire the 
pollution control equipment and associated real estate 
from such County Commissions, pursuant to condi- 
tional sale provisions in each Purchase Agreement, by 
paying: (1) semi-annual installments of a purchase price, 
equal to such amounts as are due from the respective 
County Commissions under the provisions of the In- 
dentures, over a term of years sufficient to pay the 
principal of and interest on the bonds as they become 
due and payable; and (2) an additional amount equal 
to the fees and expenses of the Trustee and the reason- 
able expenses incurred by each County Commission in 
connection with the proposed transactions. Title to the 
pollution control equipment and related land will vest 
in Monongahela after retirement of the bonds and pay- 
ment of all such additional amounts due or to become 
due. The proposed Purchase Agreements further pro- 
vide that Monongahela may accelerate payment of the 
purchase price of the pollution control equipment (a) 
at any time on or after ten years from the date of issu- 
ance of the bonds, in full or in part, and (b) in full at 
Monongahela’s option at any time after issuance of the 
bonds upon the occurrence of certain extraordinary 
events. 


Monongahela states that it has been advised that the 
annual interest rate on tax free bonds of the type to 
be sold by the Counties has been 2% to 2%% lower 

than the interest rates on taxable obligations of com- 
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parable quality. 


Monongahela requests exception from the competitive bid- 


ding requirements of Rule 50 pursuant to clause (a) (5) 
thereof for the execution of the Purchase Agreements. 


It is stated that the West Virginia Public Service Commis- 
sion, the Air Pollution Control Board of West Virginia 
and the Ohio Public Utilities Commission have jurisdic- 
tion over the proposed transactions and that no other 
state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. Fees and expenses to be incurred in con- 
nection with the proposed transactions will be supplied 
by amendment. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 23, 1975, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration, as amended, which he deisres to controvert; 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail 

if the person being served is located more than 500 
miles from the point of mailing) upon the applicant- 
declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 

by certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended, or as it may be further amended, may be 
granted and permitted to become effective as provid- 

ed in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19193/September 30, 1975 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 02107 


BROCKTON EDISON COMPANY 
Brockton, Massachusetts 02403 
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MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 02722 


(70-5719) 


ORDER AUTHORIZING ISSUE AND SALE OF DE- 
BENTURE BONDS BY ONE SUBSIDIARY TOA 
SECOND SUBSIDIARY AND PLEDGE OF SAID 
DEBENTURE BONDS TO INDENTURE TRUSTEE 


Eastern Utilities Associates (‘“EUA”’), a registered hold- 
ing company, and two of its electric utility subsidiary 
companies, Brockton Edison Company (‘‘Brockton”’) 
and Montaup Electric Company (““Montaup”), have 
filed a post-effective amendment to their application- 
declaration, previously filed with this Commission pur- 
suant to Sections 6, 7, 9, 10, 12(b), 12(c) and 12(d) of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 43 and 50 promulgated thereunder 
regarding the following proposed transactions. 


By order dated September 15, 1975 (HCAR No. 19173), 
issued in this proceeding, Brockton was authorized to 
amend its charter to increase its authorized preferred 
stock and first mortgage bonds at competitive bidding. 
Jurisdiction was reserved with respect to a proposed 
issuance of debenture bonds (‘“debenture bonds’’) by 
Montaup. 


By post-effective amendment filed in this proceeding, 
it is stated that Montaup proposes to issue and sell to 
Brockton, and Brockton proposes to acquire up to 
$26,000,000 principal amount of Montaup’s 14% De- 
benture Bonds due 2005. The debenture bonds will 
contain all of their terms and there will be no inden- 
ture or similar instrument governing them. Brockton 
proposes to pledge the debenture bonds under its own 
indenture, and it is stated that there is an indirect 
pledge by EUA of the debenture bonds to EUA’s in- 
denture trustee. 


Proceeds to Montaup from the sale of its debenture 
bonds will be applied to reduce Montaup’s short-term 
bank borrowings and/or to reimburse Montaup’s treas- 
ury for construction expenditures. It is estimated that 
at the time of the issuance of the debenture bonds, 
Montaup will have $40,000,000 in short-term bank bor- 
rowings outstanding. 


The Department of Public Utilities of the Common- 
wealth of Massachusetts has authorized the proposed 
transaction and the Public Utilities Commission of the 
State of Connecticut has waived jurisdiction over the 
proposed transaction. No other state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 19128), and 

no hearing has been requested of or ordered by the 
Commission. Upon the basis of facts in the record, it 

is hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no ad- 
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verse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as further 
amended by said post-effective amendment, be granted 
and permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as further amended by said post-effective 
amendment, be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


IT iS FURTHER ORDERED that the jurisdiction here- 
tofore reserved over the issuance by Montaup of its de- 
benture bonds be, and it hereby is, released. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19194/October 1, 1975 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 71156 


(70-5703) 


ORDER AUTHORIZING PROPOSED ACQUISITION 
OF INTERESTS IN FUEL EXPLORATION AND DE- 
VELOPMENT ACTIVITIES 


Southwestern Electric Power Company (“SWEPCO”), 
an electric utility subsidiary company of Central and 
South West Corporation, a registered holding company, 
has filed an application-declaration, and amendments 
thereto, pursuant to Sections 6(a), 7, 9 and 10 of the 
Public Utility Holding Company Act of 1935 (’“Act”’) 
and Rule 50 promulgated thereunder regarding the 
following proposed transactions. 


By order dated August 4, 1975 (HCAR No. 19114) 
issued in this proceeding, SWEPCO was authorized to 
issue and sell $40,000,000 principal amount of its first 
mortgage bonds by competitive bidding. By amend- 
ment filed on July 31, 1975, SWEPCO requested auth- 
orization to conduct a fuel exploration and develop- 
ment program to which a part of the proceeds of the 
bonds is to be applied. Jurisdiction was reserved in the 
order of August 4 with respect to the use of proceeds 
from the sale of the bonds for certain fuel exploration 
and development activities of SWEPCO, including 
acquisition of oil, gas and coal leases and with respect 
to SWEPCO’s application for authority to make such 
acquisitions. 


SWEPCO states that it has acquired or proposes to acquire 
and develop oil and gas leases, coal leases and related 
pipeline facilities. SWEPCO states that it has been engaged 
in such activities since 1971 when it commenced to suffer 
from curtailment of deliveries to certain generating plants. 
It has spent to May 31, 1975, approximately $1.8 million 
on lease acquisition, $7.4 million on development, $3.5 
million on pipeline construction and $0.4 million on 
other costs, an aggregate of $13.1 million. Such expendi- 
tures have been made in Louisiana and Texas, in areas 
accessible to its generating plants. 


All of SWEPCO’s existing generating units are equipped 
to burn natural gas on a continuous basis with the excep- 
tion of a small station which accounts for about 1% of 

its total capability. Exclusive of this plant, approximately 
41% of its gas-fired stations are also equipped to burn oil 
for short periods when natural gas is unavailable. SWEPCO 
currently has under construction two baseload coal-fired 
generating units scheduled for completion in 1977 and 
1978 and two lignite units tentatively projected for com- 
pletion in the early 1980's. It also anticipates that by 
1980 over half of the energy produced from the SWEP- 
CO generating facilities will come from coal or lignite 
units and that it will use increasing amounts of oil to 
replace natural gas. 


It has completed 26 wells, of which five were dry holes and 
has three wells underway. Gas reserves are estimated at 
31.8 BCF, producing slightly under 2 BCF annually. Its 
pipelines include a gathering system and one 31-mile, 12 
inch line. Five gas wells and its only oil well are not con- 
nected to its generating plants and the production thereof 
is sold to nonaffiliates under short-term contracts. It is 
seeking exchanges or other means of using this production. 


Ownership of the wells is shared with others, but SWEPCO 
is purchasing most of the production accruing to other 
owners. It has entered into various operating and farm 

out agreements. It has also made small advances to owners 
of nearby wells to finance their connection with SWEPCO’s 
gathering lines. 


SWEPCO has also, through a nominee, acquired lignite 
leaseholds, aggregating some 27,000 acres in two areas— 
one in Louisiana and one in east Texas—in anticipation 
of construction of lignite generating units planned for 
the mid 1980's. 


SWEPCO proposes to continue its oil and gas exploration 
and development activities and to do further geological 
work and lease acquisition for lignite. It expects such 
acquisitions will be conducted generally as described 
above, and in or near its service territory. 


SWEPCO has budgeted $8,750,000 of expenditures for such 
purpose in the years 1975-1977, of which about $840,000 
has been spent in the first five months of 1975. SWEPCO 
requests authority, to the extent required under the Act, 

to acquire interests in the oil and gas and lignite ventures 
indicated. It states that its program will involve geological 
evaluation and testing, acquisition of leasehold interests, 
and possible related surface interests, drilling of explora- 
tory and development welis, operation of wells, construc- 
tion of pipeline and gathering lines and appurtenant 


SEC DOCKET/999 








facilities where necessary to connect production to its 
plants, arrangement for necessary treatment or processing 
and incidental sale of products which cannot be feasibly 
used by SWEPCO. 


It will dispose from time to time of interests not deemed 
attractive. It may engage in joint ventures, partnerships or 
other common activities, and may make advances and 
receive notes or other evidences of indebtedness therefor. 
Activity may involve farm-ins, farm-outs, bottom-hole or 
dry-hole contributions, and other transactions of the sort 
customarily engaged in during acquisition, exploration and 
development of oil and gas leasehold properties, or lignite 
properties. 


SWEPCO proposes to report quarterly to the Commission, 
pursuant to Rule 24 under the Act, on operations under- 
taken, expenditures made and interests acquired and dis- 
posed of pursuant to the authorization sought herein. 
SWEPCO will also file quarterly with the Commission a 
copy of the reports it submits to the Federal Power Com- 
mission on FPC Form 423. 


No state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transaction. No further fees and expenses beyond those 
heretofore noticed in this file are expected to be incurred 
in connection with the proposed transaction. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19118), and no hearing 
has been requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public in- 
terest and in the interest of investors and consumers that 
said application-declaration, as amended, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act, including the filing of quarter- 
ly reports, as heretofore specified. 


IT 1S FURTHER ORDERED that the jurisdiction here- 
tofore reserved over use of the proceeds of the bonds for 
certain SWEPCO fuel activities be, and it hereby is, re- 
leased. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19195/October 1, 1975 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 44701 


(70-5689) 


FOURTH INTERIM ORDER AUTHORIZING ISSUE 
AND SALE OF NOTES TO BANKS AND TO A DEALER 
IN COMMERCIAL PAPER 


Ohio Power Company (“Ohio”), an electric utility subsidi- 
ary company of American Electric Power Company, Inc., 
a registered holding company, has filed an application and 
amendments thereto with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company Act 
of 1935 (’’Act’’) and Rule 50(a)(5) promulgated there- 
under regarding the following proposed transactions. 


Ohio requested authorization pursuant to Section 6(b) of 
the Act for the issue and sale of short-term debt obliga- 
tions not to exceed $270,000,000 outstanding at any one 
time during the period ending June 30, 1976. Ohio also 
requested exception from the competitive bidding re- 
quirements of Rule 50 with respect to commercial paper 
included in the requested authorization. 


Ormet Corporation (‘‘objector’’) has objected to the pro- 
posal and requested a hearing thereon. By interim orders 
of June 30, 1975, July 31, 1975, and August 29, 1975 
(HCAR Nos. 19070, 19106, and 19151), this Commission 
authorized Ohio to incur short-term borrowings through 
September 30, 1975, in an aggregate principal amount not 
to exceed $190,000,000 outstanding at any one time. 


By order of September 5, 1975 (HCAR No. 19157), this 
Commission granted Ormet’s request for a hearing. By 
mutual consent of the parties, the scheduled hearing has 
been continued until November 18, 1975. 


Ohio has filed by amendment a request for further interim 
relief through October 31, 1975, in an aggregate principal 
amount not to exceed $190,000,000 outstanding at any 
one time. Such request is supported by statements as to 

its estimated expenditures and sources of funds. Ohio re- 
quires short-term borrowing authority during the pendency 
of this proceeding. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied, and that no adverse findings are 
necessary ; and that it is appropriate in the public interest 
and in the interest of investors and consumers that, during 
the pendency of this proceeding, said application, as amend- 
ed, be granted in part: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and the rules thereunder, that Ohio be, and it here- 
by is, authorized effective forthwith, to incur short-term 
borrowings through October 31, 1975, in an aggregate prin- 
cipal amount not to exceed $190,000,000 outstanding at 
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any one time, subject to the terms and conditions prescrib- 
ed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED, that jurisdiction be, and it 
hereby is, reserved to grant the further relief applied for 
in whole or in part. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19196/October 2, 1975 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
Wilmington, Delaware 


DELMARVA POWER & LIGHT COMPANY OF 
MARYLAND 
Salisbury, Maryland 


(70-5732) 


ORDER AUTHORIZING PROPOSED ISSUANCE AND 
SALE OF LONG-TERM PROMISSORY NOTES AND 
CAPITAL STOCK BY SUBSIDIARY COMPANY AND 
ACQUISITION AND PLEDGE THEREOF BY HOLDING 
COMPANY AND PROPOSED REFUNDING AND RE- 
PLEDGING OF EXISTING NOTES OF SUBSIDIARY 
COMPANY TO HOLDING COMPANY 


Delmarva Power & Light Company of Maryland (‘‘Mary- 
land’’), a wholly-owned electric utility subsidiary company 
of Delmarva Power & Light Company (’’Delmarva”), a re- 
gistered holding company and a public-utility company, 
have filed an application-declaration with this Commission 
pursuant to Sections 6(b), 9(a), 10, 12(d), and 12(f) of 

the Public Utility Holding Company Act of 1935 (’’Act’’) 
and Rules 43 and 44 promulgated thereunder regarding 
the following proposed transactions. 


All of the presently outstanding securities of Maryland 

are owned by Delmarva and pledged with Chemical Bank, 
Trustee, in accordance with the provisions of the Inden- 
ture of Mortgage and Deed of Trust of Delmarva to Chem- 
ical Bank, Trustee, dated as of October 1, 1943. 


It is proposed that Maryland will, prior to September 30, 
1977, issue and sell to Delmarva its 30-year promissory 
notes in a total principal amount not exceeding $10,000,- 
000 and will also issue and sell to Delmarva a total not to 
exceed 100,000 shares of its common capital stock of the 
par value of $100 per share. It is proposed that Delmarva 
will purchase such notes, when issued, at the principal 
amount thereof, plus accrued interest from their issuance 
date, and such common stock, when issued, at the par 
value thereof. Such notes and stock will be issued and 


and sold by Maryland from time to time as may be 
necessary to meet Maryland's cash requirements. The 
notes will bear interest at 11.1% (such interest rate be- 
ing based on the cost of the last public borrowing of 
Delmarva (11.0674%), rounded to the next higher one 
tenth of one per cent, but at such time as Delmarva 
shall market its next issue of bonds, all notes thereafter 
issued by Maryland under this proposal shall bear inter- 
est equal to the cost of money to Delmarva under such 
bond issue, rounded to the next higher one tenth of one 
percent. At the time of the sale of any of said notes by 
Maryland to Delmarva, Maryland will sell and Delmarva 
will acquire common capital stock having a par value 
equal to the principal amount of notes being so sold 
and acquired. 


It is also proposed that Maryland’s 30-year, 3’2% promis- 
sory notes to Delmarva in the aggregate principal amount 
of $2,490,000 maturing on various dates between April 1, 
1976, and July 1, 1977, will be refunded by the issuance 
and sale to Delmarva on the respective dates of maturity 
of new 30-year promissory notes in like amounts, to 

bear interest at the cost of the last public borrowing of 
Delmarva prior to such respective issuances, rounded 

to the next higher one-tenth of one per cent. 


De!marva further proposes that the notes and stock to be 
acquired by Delmarva will be pledged by it with Chemical 
Bank, Trustee, in accordance with the provisions of said 
Indenture of Mortgage and Deed of Trust of Delmarva to 
Chemical Bank, Trustee, dated as of October 1, 1943. 


Maryland will use the proceeds derived from the sale of 
the notes and stock to provide funds for the repayment 
of said 30-year, 312% promissory notes in the principal 
amount of $2,490,000, for future capital expenditures, 
and for other corporate purposes. Proposed additions to 
Maryland’s property and plant are estimated at $7,094.,- 
229 for the remaining months of 1975, $14,995,000 for 
1976, and $13,088,000 for 1977. 


The Public Service Commission of Maryland has authorized 
the proposed transactions. No other State commission and 
no Federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19158), and no hearing 
has been requested of or ordered by the Commission. 

Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest and in 
the interest of investors and consumers that said application- 
declaration, as amended, be granted and permitted to be- 
come effective: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended, be, and it hereby is, granted and per- 
mitted to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated under 
the Act. 
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For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19197/October 2, 1975 


In the Matter of 


NORTHEAST UTILITIES 

THE HARTFORD ELECTRIC LIGHT COMPANY 

THE CONNECTICUT LIGHT AND POWER COMPANY 
NORTHEAST NUCLEAR ENERGY COMPANY 

P. O. Box 270 

Hartford, Connecticut 06101 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


(70-5260) 


NOTICE OF PROPOSAL BY HOLDING COMPANY TO 
GUARANTEE INDEBTEDNESS OF SUBSIDIARY TO 
INSURANCE COMPANY 


NOTICE IS HEREBY GIVEN that Northeast Utilities 
(‘Northeast’), a registered holding company, has filed 

a post-effective amendment to its previously amended 
application-declaration with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(“Act’’), designating Section 12(b) and Rule 45 promul- 
gated thereunder as applicable to the proposed transac- 
tion. All interested persons are referred to the post-effec- 
tive amendment, which is summarized below, for a com- 
plete statement of the proposed transaction. 


By order dated November 30, 1972 (HCAR No. 17786), 
the Commission authorized Northeast Nuclear Energy 
Company (“NNEC”), then known as The Millstone 
Point Company, to issue and sell $9,000,000 principal 
amount of 82% Secured Notes, Series A, due December 
1, 1982 (“Series A Notes’), which were purchased by 
The Travelers Insurance Company (‘Travelers’), as a 
part of the permanent financing program for nuclear fuel 
for Millstone Unit Nos. 1 and 2. 


In furthernace of this same financing program, the appli- 
cants-declarants have filed an application-declaration in 
which NNEC proposes to sell to The Aetna Casualty and 
Surety Company (’’Aetna”) and to Travelers an aggregate 
of $20,000,000 principal amount of its 11-%% Secured 


Notes, Series B, due December 1, 1982 (‘Series B Notes”’). 


(See HCAR No. 19169, dated September 12, 1975). It 
is anticipated that Aetna and Travelers will each purchase 
$10,000,000 principal amount of the Series B Notes. 


In accordance with Aetna’s requirements, in addition to 
the security provided under the Series B Notes indenture 
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and the fuel supply contract, Northeast will guarantee 
NNEC’s payment of principal and interest on the Ser- 
ies B Notes. By the terms of the original indenture under 
which the Series A Notes were issued, Travelers (as the 
holder of the Series A Notes) must approve the supple- 
mental indenture under which the Series B Notes will be 
issued. Travelers has indicated its willingness to give the 
requisite consent, provided Northeast agrees to guaran- 
tee NNEC’s payment of the principal and interest on the 
Series A Notes. Accordingly, Commission approval is re- 
quested for the guarantee by Northeast of NNEC’s pay- 
ment of the principal and interest on the Series A Notes. 


It is stated that no fees, commissions, or expenses will 
be paid or incurred in connection with the proposed 
transaction. It is further stated that no State or Federal 
commission, other than this Commission, has jurisdic- 
tion over the guaranty. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 28, 1975, request in 
writing that a hearing be held on such matter, stating 

the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said post-effective 
amendment which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D. C. 20549. A copy of such request 
should be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon the applicants-declarants at 
the above-stated address, and proof of service (by affi- 
davit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the post-effective amendment, as filed or as it may 
be amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the Com- 
mission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request 
a hearing or advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 











INVESTMENT COMPANY ACT 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8959/September 26, 1975 



































D 





REGISTRATION OF FOREIGN INVESTMENT COM- 
PANIES UNDER THE INVESTMENT COMPANY 

ACT OF 1940 — COMMISSION POLICY AND GUIDE- 
LINES FOR FILING OF APPLICATION FOR ORDER 
PERMITTING REGISTRATION UNDER THE ACT 
AND SALE OF SHARES IN THE UNITED STATES 


Background 


On December 2, 1974, the Commission issued a request 
for public comments (Investment Company Act Re- 
lease No. 8596) concerning the standards for permitting 
registration of foreign investment companies under the 
investment Company Act of 1940 (the ““Act’’). A num- 
ber of helpful comments were received from a wide 
range of interested persons including United States in- 
vestors, investment companies and investment advisers, 
representatives of the securities industry and accounting 
and legal professions and other United States organiza- 
tions, foreign investment companies, and representatives 
of foreign governments and other foreign organizations. 
The views expressed varied widely, reflecting the dispar- 
ity of interests of the commentators. 


Some commentators urged relaxation of the requirements 
for registration so that, for example, a company organized 
in a country in which United States investment companies 
are permitted to sell their shares would be permitted to sell 
its shares here on a generally reciprocal basis. On the other 
hand, some commentators urged no relaxation of the re- 
quirements for registration and suggested that if foreign 
investment companies were not subject to all provisions 

of the Act, then domestic investment companies should 
not be either. Several commentators suggested that de- 
cisions should be made on a case-by-case basis and should 
be based on more than compliance with the Standard 
Rules of the Organization for Economic Cooperation 

and Development (“OECD Rules”). 


The Commission’s Position 


After review of this matter and consideration of all the 
comments received, the Commission has determined 
that certain factual and legal questions which are cru- 
cial to the determinations which must be made pursuant 
to the Act can best be resolved on a case-by-case basis 
and in the context of formal applications filed by in- 
dividual companies for exemptions from specific provi- 
sions of the Act and for orders permitting such com- 
panies to register under the Act, and to sell their 

shares in the United States. Under this procedure, 
interested persons would have an opportunity to 

make their views known at such time as the Commis- 
sion publishes notice of its intention to grant such re- 
lief. 


Tite Commission believes that it is premature to estab- 
lish rules, comparable to Rule 7d-1, on a general, or 
even a country-by-country, basis. Rule 7d-1 provides, 
in general, that a Canadian management investment 
company may obtain an order pursuant to Section 
7(d) of the Act if it complies with certain specified 
conditions and arrangements. In this connection, it 

is important to note that Rule 7d-1 was adopted only 


after the Commission and its staff developed case-by -case 
experience with Canadian investment companies. More- 
over, the issues involved in registration of foreign invest- 
ment companies are far more complex than those pre- 
viously encountered with the Canadian and other for- 
eign companies which were permitted to register under 
Rule 7d-1, since, in addition to satisfying the standards 
of Rule 7d-1, such companies generally were organized 
and managed by United States citizens, were selling their 
shares predominantly in the United States and were or- 
ganized in countries with a strong common law tradition. 


The Commission recognizes that there are differences in 
foreign law applicable to a foreign investment company 
and that compliance with such laws might prevent com- 
pliance with all of the requirements of the Act. Similar- 
ly, it appears that the capital markets, securities indus- 

try and accounting standards in such countries differ 
from those in the United States. The protections accord- 
ed to investors by the legal and regulatory system to which 
a foreign investment company is subject, however, should 
be substantially equivalent to those provisions of the 

Act which the Commission determines should be appli- 
cable to the foreign investment company. In this context, 
the Commission has supported the recommendations of 
the OECD that member countries ““when considering 
applications for admission to public sale in their own 
territory of the securities of foreign institutions for 
collective investment which comply with the Standard 
Rules, give substantial weight, within the framework of 
their legislation, to the fact of such compliance.” Ac- 
cordingly, because of the difficulty in satisfying the 
standards of Section 7(d) 1/ of the Act and the other 
exemptive standards in the Act, and because of the sub- 
stantial changes which have taken place in the international 
capital markets since 1940, the Commission continues to 
support any legislative effort to consider whether Section 
7(d) continues to be consistent with the public interest 
and with the protection of investors. 2/ Nevertheless, the 
Commission recognizes that administrative action in this 
area may be constructive. 


Applications 


The Commission recognizes that the conditions and ar- 
rangements required by Rule 7d-1 under the Act may 
effectively bar the registration of interested foreign in- 
vestment companies. 


While the Commission remains bound by the standards 
of Section 7(d) of the Act in determining whether an 
order permitting registration should be issued, compli- 
ance with the conditions and arrangements in Rule 
7d-1 need not necessarily be the only means of satis- 
fying the statutory standards. For example, in lieu of 
the requirements that a company’s assets be kept in 
the United States and that a majority of its directors 
and officers be citizens of the United States, it may be 
possible for the company and its management to obtain 
a bond which would assure collection on any judgment 
rendered by a United States court against them for vio- 
lation of the federal securities laws. 


The Commission also has authority under Sections 6(c) 


SEC DOCKET/1003 











cant from any provision of the Act. Section 6(c) con- 
tains no qualifications as to the provisions of the Act 
from which an exemption may be granted. The Com- 
mission has determined that in establishing an appro- 
priate regulatory framework for foreign investment 
companies which cannot satisfy the requirements of 
Rule 7d-1, relief, pursuant to the terms of Section 7(d), 
Section 6(c), or pursuant to the terms of other appli- 
cable sections of the Act, may be appropriate. In re- 
viewing all requests for permission to register under 

the Act, it may also be appropriate to take into account 
the differing laws, regulations, customs and business 
conditions of particular countries in which such com- 
panies are organized and the adequacy of existing re- 
gulation in such countries. Moreover, it may be appro- 
priate to take into account the unique nature of the 
investment portfolio and management of the foreign 
investment company. The Commission, as stated 
above, can best make the necessary determinations 

in the context of a specific application. 


The Commission will entertain requests for orders 
which would permit applicants to register under the 
Act pursuant to Section 7(d), which may incorpor- 
ate other requests for exemption from certain 
provisions of the Act pursuant to Section 6(c) or 
other applicable sections of the Act. However, as a 
minimum prerequisite to filing, in order to help as- 
sure that an applicant (1) is a bona fide and estab- 
lished company, (2) is subject to actual regulation 
by an appropriate foreign governmental authority, 
(3) would not be dependent solely on sales in the 
United States, (4) would be a vehicle for investment 
primarily in foreign securities, (5) would subject it- 
self and its management to service of process, and 
(6) would provide adequate disclosure to investors 
in the United States, the Commission generally 
would expect that an applicant would meet the 
following standards: 


1. An applicant should have been in operation for at 
least three years and should have, at the time of re- 
gistration, a minimum of $50 million in net assets 
and should have no less than $25 million in net 
assets while it offers its shares for sale in the United 
States. 


2. An applicant should have, at the time of registra- 
tion, a minimum of 500 shareholders who are residents 
of the country in which the applicant is organized and 
the value of whose aggregate investment is at least $25 
million. In addition, an applicant should limit the 
number of shares to be sold to United States investors 
to 50 percent of its total outstanding shares at the 
time of sale. An applicant also should have more than 
60 percent of the value of its portfolio invested in 
securities of issuers in the country under the laws of 
which such applicant is organized or at least 75 per- 
cent in securities of non-United States issuers. 


3. An applicant should undertake to provide a pro- 


spectus to all United States investors, which shall 
state clearly (a) the name of the applicant including, 
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if not already part of such name, the name of the country 
under whose laws applicant is organized; (b) all conditions 
and arrangements to which applicant is subject pursuant 
to any order obtained under the Act; (c) all material regu- 
latory provisions of the Act to which applicant is not sub- 
ject by the terms of any such order; (d) a copy, in Eng- 
lish, of the applicable foreign law to which applicant is 
subject; and (e) any other information which is necessary 
or appropriate to meet the disclosure requirements of the 
Act and the Securities Act of 1933. 


4. An application prepared pursuant to these guidelines 
should be filed in accordance with the procedures set 
forth in Rule 0-5 and other rules under the Act; and 
should indicate a willingness to file consents to service 

of process by applicant and its non-resident officers, direc- 
tors and investment advisers and managers. 


The Commission wishes to emphasize that the standards 
set forth above are intended to serve as guidelines for 
what will be generally required as minimum criteria for 
favorable consideration of applications which do not 
conform to the standards of Rule 7d-1 or which request 
exemption from provisions of the Act. In any event, each 
application will be considered on its own merits in the 
context of the standards of Section 7(d). 


In order to facilitate preparation of any such applications, 
and in order to assist the Commission in considering such 
application, each application should contain the following: 


(1) IDENTIFICATION 


This should include the name of the applicant, its form of 
organization, the country in which it is organized and 
country (countries) to whose regulation it is subject, the 
country (countries) in which its shares are offered or pro- 
posed to be offered for sale, the length of time such com- 
pany has operated in the above country (countries); its 
fundamental investment policies including any limitations 
or requirements regarding investments in issuers domiciled 
or doing business in particular countries and how such 
policies may be changed; identification of its investment 
adviser, principal underwriter, custodian, controlling per- 
sons, directors, and officers and how such persons are 
selected and may be changed; a description of its organ- 
ization and operations including its capital structure, 
sales load, net asset value calculation and decision-making 
mechanisms; and its current net assets and number of 
shareholders. 


(2) OPERATING RESTRICTIONS 


A description of any restrictions on transactions between 
the applicant and any affiliated persons. 


(3) APPLICABLE FOREIGN LAW AND REGULATORY 
SYSTEM 


This should include a summary of the foreign law to 
which the company is subject, a statement of such com- 
pany’s compliance with such law, including an indication 
and explanation of any noncompliance; 4/ a description 
of the inspection and enforcement systems in the country 











to which such company is subject including any require- 
ments regarding standards for maintaining and making 
available the books and records of such company, for 
example, by the appropriate governmental authority; 

a description of the applicable accounting and auditing 
standards to which such company is subject, particular- 
ly noting differences with United States standards; and 

a certification by the appropriate governmental author- 
ity or authorities of the country to which such company 
is subject that the statement regarding the applicable for- 
eign law, including the inspection and enforcement sys- 
tems, is accurate. 





(4) COMPARISON WITH THE ACT 


This should include a statement of each provision of the 
Act with which applicant is unable or unwilling to com- 
ply, together with a statement of the facts by reason 

of which, in applicant’s opinion, an exemption from 
such provision is appropriate including, if applicable, 

a description of equivalent protections which would be 
provided to United States investors. 


(5) ENFORCEABILITY OF THE ACT 


This should include a description of conditions to assure 
that “it is both legally and practically feasible effectively 
to enforce the provisions of [the Act] against such com- 
pany” and should describe the extent to which applicant 
is unable or unwilling to comply with each undertaking 
and arrangement in subparagraph (b) of Rule 7d-1 under 
\ ) the Act, including a description of equivalent conditions. 


(6) COMPARISON WITH OECD RULES 


This should include a statement as to whether the country 
to which the applicant is subject has adopted the OECD 
Rules and whether, in any event, applicant is in compli- 
ance with the provisions of the OECD Rules, including 

a statement of the facts by reason of which, in applicant's 
opinion, noncompliance with such provisions is appro- 
priate and a description of equivalent protections accord- 
ed to investors. 


(7) SUPPORTING DOCUMENTS 


This should include English language versions of (a) ap- 
plicant’s prospectuses or equivalent materials for the last 
three years, (b) applicant’s annual report for the last 
three years, (c) applicant’s reports to foreign regulatory 
authorities for the past three years, 5/ (d) a proposed 
Form N-8B-1, which need not be executed, and which 
will be construed solely as an exhibit to the application 
and not as the filing of a registration statement under 
Section 8(b) of the Act, and (e) any additional informa- 
tion and documentation which the applicant desires to 
submit. 


George A. Fitzsimmons 
Secretary 





1/ Section 7(d) of the Act prohibits a foreign invest- 
ment company from registering under the Act; how- 


ever, it also provides that a foreign investment company 
may receive an order permitting its registration under 
the Act if the Commission finds, “by reason of special 
circumstances or arrangements, it is both legally and 
practically feasible effectively to enforce the provisions 
of [the Act] against such company and that the issu- 
ance of such order is otherwise consistent with the pub- 
lic interest and the protection ofinvestors.” 


2/ In 1973, the Commission proposed the “Foreign 
Portfolio Sales Corporation Act of 1973” which in- 

cluded such an amendment. This proposal was intro- 
duced in the 93rd Congress as H.R. 8256. 


3/ Section 6(c) of the Act provides that “the Com- 
mission ... may conditionally or unconditionally ex- 
empt any person, security, or transaction, or any 

class or classes of persons, securities or transactions, 
from any provision or provisions of [the Act] or of 
the rule or regulation thereunder, if and to the extent 
that such exemption is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of [the Act] .” 


Section 6(e) of the Act provides that “if, in connec- 
tion with any rule, regulation, or order under this 
section exempting any investment company from 

any provision of Section 7, the Commission deems 

it necessary or appropriate in the public interest or 
for the protection of investors that certain specified 
provisions of [the Act] pertaining to registered invest- 
ment companies shall be applicable in respect of such 
company, the provisions so specified shall apply to 
such company, and to other persons in their transac- 
tions and relations with such company, as though 
such company were a registered investment company.” 


4/ Besides admitted noncompliance, there should 
be included a summary, and the opinion of appli- 
cant’s legal counsel on the merits, of any litigation 
brought by either private litigants or governmental 
authorities against applicant or its affiliates with re- 
gard to their actions as affiliates of the applicant. 


5/ To the extent such reports are not matters of 
public record, and applicant does not desire them 

to be, it should be noted that Section 45(a) of the 
Act provides a procedure for obtaining an order 
making specified documents not available to the 
public. The decision on any such request would take 
into account the requirements of the Freedom of 
Information Act (5 U.S.C. 552). 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8960/September 29, 1975 


See Securities Act of 1933 Release No. 5621/Septem- 
ber 29, 1975. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8961/September 29, 1975 


In the Matter of 


SOUTHEASTERN CAPITAL CORPORATION 
505 Northcreek 

3715 Northside Parkway, N. W. 

Atlanta, Georgia 30327 


(812-3802) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT AND PURSUANT TO 
SECTION 6(c) OF THE ACT MODIFYING A PRIOR 
ORDER 


Southeastern Capital Corporation (‘‘Applicant’’), regis- 
tered under the Investment Company Act of 1940 
(““Act’’) as a closed-end, non-diversified, management 
investment company, has filed an application pursuant 
to Section 17(b) of the Act for an order of the Com- 
mission exempting from the provisions of Section 17(a) 
of the Act the proposed merger of Applicant into 
Phoenix, Inc. (the “Surviving Corporation”) and pur- 
suant to Section 6(c) of the Act for an order of the 
Commission modifying a prior order of the Commission 
entered September 9, 1970 (Investment Company Act 
Release No. 6181) to provide that the conditions im- 
posed upon Applicant by such order may be satisfied 
by the Surviving Corporation as successor by merger 

to Applicant. 


On August 26, 1975, a notice was issued (Investment 
Company Act Release No. 8905) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued 
upon the basis of the information stated therein unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
the terms of the proposed transaction are reasonable 
and fair and do not involve overreaching on the part 
of any person concerned, that the proposed transac- 
tion is consistent with the policies of the Applicant 
and with the general purposes of the Act, and that 
the requested exemption is necessary or appropriate 
in the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by 
the policy and provisions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 17(b) of the 
Act, that the proposed transaction as set forth in the 
application be, and it hereby is, exempted from the 
provisions of Section 17(a) of the Act, effective 
forthwith; and 
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IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the Commission order entered Septem- 
ber 9, 1970 (Investment Company Act Release No. 
6181) is hereby modified, effective forthwith, to permit 
the Surviving Corporation as successor by merger to 
Applicant to satisfy the conditions imposed upon Appli- 
cant by such order. 


For the Commission, by the Division of Investment Man- 


agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8962/September 29, 1975 


In the Matter of 


MUTUAL BENEFIT GROWTH FUND 
520 Broad Street 
Newark, New Jersey 07101 


(811-2101) 


ORDER TERMINATING REGISTRATION PURSUANT 
TO SECTION 8(f) OF THE ACT 


On August 28, 1975, a notice was issued (Investment 
Company Act Release No. 8906) stating that the Com- 
mission proposed, pursuant to Section 8(f) of the 
Investment Company Act of 1940 (““Act’’), to declare 

by order upon its own motion that Mutual Benefit Growth 
Fund (“Fund”) has ceased to be an investment company 
as defined in the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order terminating 
registration might be issued upon the basis of the infor- 
mation stated therein unless a hearing should be order- 
ed. No request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found that 
Fund has ceased to be an investment company. Ac- 
cordingly, 


IT iS HEREBY ORDERED, pursuant to Section 8(f) 
of the Act, that the registration of Mutual Benefit 
Growth Fund under the Act shall forthwith cease to be 
in effect. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8963/September 30, 1975 


In the Matter of 


EXTRACTABLE RESOURCES, INC. 
c60 James S. Morgan 

Executive Vice President 

1411 Walnut Street 

Philadelphia, Pennsylvania 19102 


(811-2467) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Extractable Resour- 
ces, Inc. (““Applicant’’), registered under the Investment 
Company Act of 1940 (“Act’’) as a diversified closed- 
end company, filed an application on April 30, 1975, and 
an amendment thereto on August 18, 1975, pursuant 

to Section 8(f) of the Act for an order of the Commis- 
sion declaring that Applicant has ceased to be an invest- 
ment company as defined in the Act. All interested per- 
sons are referred to the application on file with the Com- 
mission for a statement of the representations contained 
therein, which are summarized below. 


The Applicant represents that the Order applied for 
would be appropriate because the Applicant has been 
dissolved; that Articles of Dissolution of the Appli- 
cant have been filed with the State of Maryland and 
were approved on June 5, 1975; and that Applicant 
has at no time been capitalized and hence has no 
assets and ne liabilities. Due to unfavorable market 
conditions, the Applicant has never issued any of its 
shares and commenced operations as an investment 
company. The Commission has issued an Order, dated 
April 30, 1975, consenting to the withdrawal of the 
Applicant’s Registration Statement (File No. 2-50489) 
on Form S-4 filed under the 1933 Act. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order, and 
upon the taking effect of such order the registration 
of such company shail cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 27, 1975, at 5:30 
p.m., submit to the Commission in writing a request 

for a hearing on the matter accompanied by a statement 
as to the nature of his interest, the reason for such re- 
quest, and the issues, if any, of fact or law proposed to 
be controverted, or he may request that he be notified 
if the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 


Securities and Exchange Commission, Washington, D. C. 
20549. A copy of such request shall be served personally 
or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon 
Applicant at the address stated above. Proof of such ser- 
vice (by affidavit, or in case of an attorney at law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and Re- 
gulations promulgated under the Act, an order disposing 
of the application will be issued as of course following 
said date, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release ho. 8964/September 30, 1975 


In the Matter of 


MONEY MARKET MANAGEMENT, INC. 
AMERICAN LEADERS FUND, INC., 


and 
FUND FOR UNITED STATES GOVERNMENT 


SECURITIES, INC. 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


and 


FEDERATED SECURITIES CORPORATION 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-3854) 


NOTICE OF FILING AN APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 11(a) OF THE 
ACT TO PERMIT AN OFFER OF EXCHANGE AND 
SECTION 6(c) TO PROVIDE AN EXEMPTION FROM 
THE PROVISIONS OF SECTION 22(d) OF THE ACT 
AND RULE 22d-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Money Market Man- 
agement, Inc. (“Money Market’), American Leaders 
Fund, Inc. (“American Leaders”), Fund for U. S. 
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Government Securities, Inc. (“Government Fund’) 
(collectively referred to as the ‘‘Funds’’), each of which 
is registered with the Commission as a diversified, open- 
end management investment company under the Invest- 
ment Company Act of 1940 (the “Act’’), and Feder- 
ated Securities Corp. (collectively referred to with the 
above-mentioned Funds as “‘Applicants’’) have filed an 
application on August 29, 1975, and an amendment 
thereto on September 15, 1975, for an order by the 
Commission pursuant to (i) Section 11(a) of the Act 

to permit offering shareholders of Money Market the 
right to exchange shares of that Fund for those of 
American Leader and Government Fund, on a basis 
other than the relative net asset values of the Fund 
shares involved at the time of the exchange; and (ii) 
Section 6(c) of the Act to exempt Applicants from 

the provisions of Section 22(d) of the Act and Rule 
22d-1 thereunder to the extent necessary to permit 
such an offer of exchange. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the facts and representations 
contained therein, which are summarized below. 


Federated Securities Corp. is the principal underwriter 
for each of the Funds, which maintains a continuous 
public offering of their shares at their respective net 
asset values, with the addition of a sales charge in 

the case of American Leaders and Government Fund. 
The sales charge for these two funds varies with the 
quantity purchased as follows: 





Amount of Investment Sales Charge 
Less than $10,000 1.5% 
$10,000 but less than $25,000 1.0% 
$25,000 but less than $50,000 .75% 
$50,000 but less than $100,000 5% 
$100,000 but less than $250,000 .3% 
$250,000 but less than $500,000 .2% 
$500,000 or more -1% 


In the case of Government Fund, the maximum sales charge 
per transaction is $1,000. 


At the present time, shareholders of Government Fund 
and American Leaders may exchange their shares for 
shares of any of the other Funds on the basis of rela- 

tive net asset value per share at the time of the exchange, 
without any sales charge. Applicants propose to offer to 
shareholders of Money Market the right to exchange their 
shares for shares of American Leaders or Government 
Fund on the basis of relative net asset values at the 

time of exchange plus any applicable sales charge des- 
cribed in the prospectus of the exchanging Fund. 


Section 11(a) of the Act provides, in part, that it shall 
be unlawful for any registered open-end company or 
any principal underwriter for such a company to make 
or cause to be made an offer to the holder of a security 
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of such company or of any other open-end investment 
company to exchange his security for a security in the 
same or another such company on any basis other than 
the relative net asset values of the respective securities 
to be exchanged, unless the terms of the offer have 
first been submitted to and approved by the Commis- 
sion. 


Section 22(d) of the Act provides, in part, that no re- 
gistered investment company shall sell any redeemable 
security issued by it to any person except either to or 
through a principal underwriter for distribution or at a 
current offering price described in the prospectus and, 

if such class of security is being currently offered to the 
public by or through an underwriter, no principal under- 
writer of such security and no dealer shall sell any such 
security to any person except a dealer, a principal 
underwriter, or the issuer except at a current public offer- 
ing price described in the prospectus. 


Applicants state that the Funds have differing investment 
objectives, and that the purpose of the proposed exchange 
offer is to permit a shareholder of Money Market who 
changes his investment objective to change to a differ- 

ent Fund. Shareholders would be informed of their 

right to exchange shares of Money Market for shares 

of either of the other two Funds. 


Applicants assert that the proposed exchange offer 
cannot be made at relative net asset value because a 
Money Market shareholder would have paid no sales 
load on his investment, while a similarly situated share- 
holder in the Fund to be acquired would have incurred 
a sales charge. Applicants further submit that if shares 
of one of the other Funds could be acquired by a share- 
holder of Money Market at net asset value by exchang- 
ing Money Market shares purchased with no sales load, 
it is possible that the exchange would be in violation 
of Section 22(d) since an investor would be able to 
purchase shares of one of the Funds at a sales charge 
other than that described in its prospectus merely by 
purchasing shares of Money Market and subsequently 
exchanging those shares at net asset value for shares 

of one of the Funds. 


Section 6(c) provides, in part, that the Commission, by 
order upon application, may conditionally or uncondi- 
tionally exempt any person, security, or transaction or 
any class or classes of persons, securities, or transactions, 
from any provision or provisions of the Act and the 
Rules promulgated thereunder, if and to the extent that 
such exemption is necessary or appropriate in the pub- 
lic interest and consistent with the protection of invest- 
ors and the purposes fairly intended by the policy and 
provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 23, 1975, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 

to the nature of his interest, the reason for such request, 
and the issues, if any, of fact or law proposed to be con- 
troverted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such 















curities and Exchange Commission, Washington, 

D. C. w0549. A copy of such request shall be served 
personally or by mail (air mail if the person being 
served is located more than 500 miles from the point 
of mailing) upon applicants at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As pro- 
vided by Rule 0-5 of the Rules and Regulations pro- 
mulgated under the Act, an order disposing of the ap- 
plication will be issued as of course following said 
date unless the Commission thereafter orders a hear- 
ing upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


(Pests and Ex shall be addressed: Secretary, Se- 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





Ch 
Gi: INVESTMENT COMPANY ACT OF 1940 
Release No. 8965/September 30, 1975 


In the Matter of 


HAMILTON FUNDS, INC. 
HAMILTON GROWTH FUND, INC. 
HAMILTON INCOME FUND, _ INC. 
7400 South Alton Court 

Denver Colorado 80201 


(812-3835) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 2(a)(19) 
OF THE ACT 


On September 11, 1975, a notice was issued (Invest- 
ment Company Act Release No. 8932) that Hamilton 
Funds, Inc., Hamilton Growth Fund, Inc., and Hamil- 
ton Income Fund, Inc. (““Applicants’’) all registered 
under the Act as open-end diversified management 
companies, filed an application on July 3, 1975, for 
an order of the Commission declaring that Robert M. 
Kirchner (“Kirchner”), a director of Applicants, 

shall not be deemed an “interested person”’, as that 
term is defined in Section 2(a)(19) of the Act, of Ap- 
plicants or Applicants’ investment adviser, Hamilton 
Management Corporation (“HMC”), solely by reason 
of his status as a director and employee of Kirchner, 
Moore & Company, a registered broker-dealer under 
the Securities Exchange Act of 1934. 


The notice gave interested persons an opportunity to 


request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the 
information stated therein unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that the 
requested exemption is appropriate in the public inter- 
est and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 2(a)(19) of the Act is granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management Regulation, pursuant to delegated auth- 
ority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8966/October 1, 1975 


EXTENSION OF TIME FOR SUBMISSION OF COM- 
MENTS ON PROPOSED RULE 6c-2 UNDER THE 
INVESTMENT COMPANY ACT OF 1940 


On August 22, 1975, the Commission published for 
comment a revised version of proposed Rule 6c-2, 
which, if adopted, would exempt corporations or- 
ganized pursuant to the Alaska Native Claims Settle- 
ment Act of 1971 from many provisions of the In- 
vestment Company Act of 1940 (Investment Company 
Act Release No. 8902). The Commission has received 
requests for an extension of the time for public com- 
ment on this proposal. In view of the significance and 
complexity of proposed Rule 6c-2, the Commission 
has extended from October 1, 1975 to December 1, 
1975, the period within which written views and 
comments may be submitted. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8967/October 2, 1975 


In the Matter of 
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SCHICK INVESTMENT COMPANY 


FRAWLEY ENTERPRISES, INC. 
1901 Avenue of the Stars 
Los Angeles, California 90067 


(812-3852) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) OF THE ACT AND RULE 17d-1 UNDER THE 
ACT 


NOTICE IS HEREBY GIVEN that Schick Investment 
Company (“Schick Investment”), a Delaware corpora- 
tion, and Frawley Enterprises, Inc. (‘Frawley Enter- 
prises”), a Delaware corporation (hereinafter collective- 
ly referred to as ‘‘Applicants”), filed an application on 
August 22, 1975, pursuant to Section 17(b) of the In- 
vestment Company Act of 1940 (‘Act’) for an order 
of the Commission exempting from the provisions of 
Section 17(a) of the Act a proposed merger of Schick 
investment into Frawley Enterprises, and pursuant to 
Rule 17d-1 promulgated under Section 17(d) of the Act 
for an order permitting the proposed merger. All inter- 
ested persons are referred to the application on file 
with the Commission for a statement of the representa- 
tions contained therein, which are summarized below. 


Neither of the Applicants is registered as an investment 
company under the Act. However, on April 11, 1975, 
Schick Investment, which is engaged in the financing, 
production and distribution of motion pictures and the 
publication of two weekly Catholic newspapers, filed 

an application pursuant to Section 3(b)(2) of the Act 
for an order declaring that it is not an investment com- 
pnay or in the alternative pursuant to Section 6(c) of 
the Act for an order exempting it from all provisions 

of the Act; and pending the ultimate disposition of that 
application, on August 12, 1975, the Commission en- 
tered an order (Release No. 8885) pursuant to Schick In- 
vestment’s application, as amended, temporarily exempt- 
ing Schick Investment from Section 7 and certain other 
provisions of the Act, in connection with which Schick 
Investment had agreed that it and other persons in their 
transactions and relations with it shall be subject to all 
other provisions of the Act and the respective rules and 
regulations thereunder as though Schick Investment were 
a registered investment company. 


As of June 30, 1975, Frawley Enterprises, which is en- 
gaged in the manufacture of ball point pens and cartridges, 
the operation of hospitals for the treatment of alcohol 
addiction and the operation of stop-smoking and weight 
control centers, owned of record and beneficially 
1,144,596 shares of Schick Investment’s outstanding 
1,567,751 shares of common stock (approximately 73%), 
and $5,382,300 principal amount of Schick Investment’s 
outstanding $6,177,900 principal amount of 6% Conver- 
tible Subordinated Debentures due 1991 (approximately 
87%). In addition, Schick Investment’s eight directors 

are all also directors of Frawley Enterprises, comprising 

a majority of the latter’s eleven directors. Accordingly, 
Frawley Enterprises and a majority of its directors are 
affiliated persons of Schick Investment, as defined in 
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Section 2(a)(3) of the Act. Patrick J. Frawley, Jr., who is 
Chairman of the Board and President and a director of 
both Schick Investment and Frawley Enterprises, together 
with his children and an estate of which he is administra- 
tor, owns approximately 61% of Frawley Enterprises’ 
outstanding common stock and approximately 3% of 
Schick Investment’s common stock as well as approxi- 
mately 9% of Schick Investment’s outstanding convertible 
debentures. 


The boards of directors of Applicants have approved a 
merger of Schick Investment with and into Frawley En- 
terprises in which each outstanding share of Schick In- 
vestment common stock (exclusive of treasury shares 
and shares held by Frawley Enterprises, which will be 
cancelled) will become one-half share of Frawley Enter- 
prises common stock; and Schick Investment’s outstand- 
ing 6% Convertible Subordinated Debentures due 1991 
(exclusive of those held by Frawley Enterprises which 
will be cancelled) will be assumed by Frawley Enter- 
prises and become convertible into its common stock, 
adjusted by the same one-half-for-one exchange ratio. 


The application states that the exchange ratio was pro- 
posed by the boards of directors and fixed after consul- 
tations with the investment banking firm of Warburg 
Paribas Becker Inc. The total fee payable to Warburg 
Paribas Becker Inc. for its services in connection with 
the merger is estimated at approximately $30,000, and 
if the merger is not consummated the fee will be borne 
equally by Applicants. 


The application further states that in passing upon the 
proposed exchange ratio, Warburg Paribas Becker Inc. 
considered financial conditions and earnings records, 
asset liquidation values, and the historical relationships 
of the market prices of the two companies’ common 
shares. Based upon their analysis of the matters con- 
sidered by them, Warburg Paribas Becker Inc. expressed 
the opinion that the exchange ratio of one-half share of 
Frawley Enterprises common stock for each common 
share of Schick Investment (not owned by Frawley En- 
terprises) is fair to the stockholders of each of the Appli- 
cants. 


In the opinion of counsel to Frawley Enterprises, no gain 
or loss for federal income tax purposes will be recognized 
by either of the Applicants or any stockholders of Schick 
Investment in connection with the merger; and the fed- 
eral income tax basis of the Frawley Enterprises common 
stock in the hands of a Schick Investment stockholder 
will be the same as the basis of the shares of Schick In- 
vestment common stock exchanged therefor. 


Separate meetings of the stockholders of the two companies 
are to be held for the purpose of voting on the proposed 
merger. However, because Mr. Frawlye, Jr., who owns 

the majority of the outstanding Frawlye Enterpises 

shares, and Frawley Enterprises, which owns a majority 

of the outstanding shares of Schick Investment, intend 

to vote in favor of the merger, the requisite stockholder 
votes are assured. 


Upon the merger Mr. Frawley, Jr., together with certain 
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f his children and an estate of which he is administra- 
, would own approximately 53% of the outstanding 
Frawley Enterprises common stock and approximately 
67% of the Convertible Subordinated Debentures to 
be outstanding based on June 30, 1975 holdings. 


Section 17(a) of the Act, in pertinent part, provides that 
it is unlawful for any affiliated person of a registered 
investment company or any affiliated person of such 
affiliated person, to sell to, or purchase from, such in- 
vestment company any security or property unless the 
Commission, upon application pursuant to Section 

17(b) of the Act, grants an exemption from the provi- 
sions of Section 17(a) after finding that the terms of the 
proposed transaction are fair and reasonable, do not in- 
volve overreaching on the part of any person concerned, 
and are consistent with the general purposes of the Act. 
The purchase of the assets of Schick Investment by 
Frawley Enterprises would be a transaction subject to 
the provisions of Section 17(a) of the Act if Schick 
Investment were a registered investment company. 


Section 17(d) of the Act and Rule 17d-1 thereunder, 
taken together, provide in pertinent part that it shall 

be unlawful for any affiliated person of a registered 
investment company or any affiliated person of such 

a person, acting as principal, to participate in, or effect 
any transaction in connection with any joint enterprise 
or arrangement in which any such registered company, 
or a company controlled by such registered company, 

$ a participant unless an application regarding such 
arrangement has been granted by an order of the Com- 
mission, and that, in passing upon such an application, 
the Commission will consider whether the participation 
of such registered or controlled company in such arrange- 
ment is consistent with the provisions, policies and pur- 
poses of the Act and the extent to which such participa- 
tion is on a basis different from or less advantageous 
than that of other participants. The merger of Schick 
Investment with and into Frawley Enterprises may be 
deemed to constitute a joint arrangement between them 
and thus, would subject the transaction to the provisions 
of Section 17(d) and Rule 17d-1 if Schick Investment 
were a registered investment company. 


In support of their application, Applicants refer to the 
following principal reasons for the proposed merger: 


(1) Upon consummation of the merger, significant sav- 
ings in administrative expenses could be realized, includ- 
ing the costs of preparing and mailing two annual stock- 
holder reports, holding two stockholder meetings and 
preparing proxy materials therefor, maintaining two 
separate stockholder lists and filing two separate sets 

of reports with the Commission and other governmental 
agencies. 


(2! Certain of the cash resources of Schick Investment 
would be used to reduce Frawley Enterprises’ bank debt. 


(3) Because the Schick Investment Convertible Subor- 
linated Debentures owned by Frawley Enterprises will 
be cancelled when the merger is effected, and because 
Frawley Enterprises owns over 87% of these debentures 
currently outstanding, Schick Investment’s annual! inter- 


est obligation on these debentures will be substantially 
reduced. 


(4) Upon consummation of the merger it is anticipated 
that Frawley Enterprises would not have the character- 
istics of an “‘investment company” under the Act, and 
that the pending proceedings before the Commission 
involving Schick Investment’s status as an “investment 
company” would, therefore, become moot. 


(5) The market for Schick Investment common stock 
in recent months has been extremely thin, and bid and 
asked quotations have been at nominal levels. It is ex- 
pected that the merger will enhance the liquidity of 
Schick Investment common stock and should increase 
the price at which Schick Investment stockholders can 
sell their stock over what it could be sold for if the 
merger did not occur. 


Applicants state that the proposed terms of the merger, 
including the consideration to be paid or received upon 
its consummation, are reasonable and fair and do not 
involve overreaching on the part of any person concern- 
ed. Applicants further state that all Schick Investment 
stockholders whose shares will be exchanged for Fraw- 
ley Enterprises stock in the merger will participate in 
the merger on the sanie basis as all other such stock- 
holders and that the Schick Investment Convertible Sub- 
ordinated Debentures to be assumed by Frawley Enter- 
prises will be adjusted by the same one-half for one ex- 
change ration. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 28, 1975, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as to 
the nature of his interest, and the reason for such request, 
and the issues, if any, of fact or law proposed to be con- 
troverted, or he may request that he be notified if the 
Commission shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy 
of such request shall be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon Applicants at the 
address stated above. Proof of such service (by affidavit, 
or in the case of an attorney at law, by certificate) shall 
be filed contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the Com- 
mission thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is ordered, will 
receive any notices and orders issued in this matter, includ- 
ing the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8968/October 2, 1975 


In the Matter of 
RENE R. WOOLCOTT 
(812-3851) 


NOTiCE OF FILING OF APPLICATION PURSUANT TO 
SECTION 9(c) FOR EXEMPTION FROM SECTION Q(a) 
OF THE INVESTMENT COMPANY ACT OF 1940 


NOTICE IS HEREBY GIVEN that Rene R. Wooicott 
(“Applicant”) has filed an application pursuant to Sec- 
tion 9(c) of the Investment Company Act of 1946 
(“Act”) for an order exempting him from the provisions 
of Section 9(a) of the Act. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations made therein 
which are summarized below. 


Applicant states that he is president, chief executive 
officer and a director of Diebold Venture Capital! Cor- 
poration (“DVCC”), a closed-end investment company 
registered under the Investment Company Act of 1940 
(“the Act”). Applicant also states that he is president 
and a director of Diebold Advisors, Inc., the investment 
advisor to DVCC. 


On August 19, 1975 the Securities and Exchange Com- 
mission commenced an action pursuant to Section 21(e) 
of the Exchange Act against Applicant to enjoin viola- 
tion of Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder in connection with the purchase of 
common stock of Zapata Corporation. On September 
10, 1975 a Consent Judgment of Permanent Injunction 
and Order of Disgorgement (the ““Judgment’’) was en- 
tered in the action permanently enjoining Applicant 
from violation of Section 10(b) and Rule 10b-5 and 
ordering the payment of the sum of $6,500 represent- 
ing disgorement of profits realized in connection with 
one purchase and sale of securities of Zanata Corpora- 
tion. 


Section 9(a)(2) of the Act, as here pertinent, makes it 
unlawful for any person who, by reason of any misconduct, 
is permanently or temporarily enjoined by order, judgment, 
or decree of any court of competent jurisdiction from en- 
gaging in or continuing any conduct or practice in connec- 
tion with the purchase or sale of any security to serve or 
act in the capacity of employee, officer, director, mem- 

ber of advisory board, investment advisor or depositor 

of any registered investment company or principal under- 
writer for any registered open-end company, registered 

unit investment trust, or registered face amount certifi- 
cate company. 


Section 9(c) provides that upon application the Commis- 
sion by order shall grant an exemption from the provisions 
of Section 9(a) either unconditionally or on an appropri- 
ate temporary or other conditional basis, if it is estab- 
lished that the prohibitions of Section 9(a), as applied to 
Applicant, are unduly or disproportionately severe or 

that the conduct of such person has been such as not 
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to make it against the public interest or protection of 
investors to grant such application. 


Applicant submits pursuant to Section 9(c) that the pro- 
hibitions of Section 9(a) of the Act, to the extent appli- 
cable by virtue of the entry of the Judgment would be 
unduly and disproportionately severe as applied to him and 
that his conduct has been such as not to make it against 
the public interest or the protection of investors for the 
Commission to grant a permanent exemption from the 
provisions of Section 9(a) of the Act. In support thereof 
Applicant states: 


(1) The prohibitions of Section 9(a) would deprive Die- 
bold Venture Capital Corp. and its approximately 4,500 
shareholders of the services of its key employee and of 
the services of the key employee of its advisor. 


(2) The prohibitions of Section 9(a) would deprive Appli- 
cant of his employment. 


(3) There was no intent on the part of Applicant to vio- 
late any law or to make profits as the result of any mis- 
use of material non-public information. 


(4) In compliance with the terms of the judgment, Appli- 
cant will pay into the registry of the Court, for further 
use subject to the approval of the Court, a sum which 
represents the difference between the purchase price 

and the tender price. 


(5) Applicant has never before been required to apply 
for an exemption from the provisions of Section 9(a) 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than October 20, 1975, at 5:30 

p.m. submit to the Commission in writing a request 

for a hearing on the matter accompanied by a statement 
as to the nature of his interest, the reason for such re- 
quest, and the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order 

a hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon Applicant care of Peter H. Mor- 
rison, Esq., Morrison, Paul, Stillman & Beiley, 110 East 
59th Street, New York, New York 10022. Proof of such 
service (by affidavit or in the case of an attorney at law 
by certificate) shall be filed centemporaneously with 

the request. At any time after said date, as provided in 
Rule 0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the Application herein may 
be issued by the Commission upon the basis of the infor- 
mation stated in said application, unless an order for 
hearing upon said application shall be issued upon request 
or upon the Commission’s own motion. Persons who re- 
quest a hearing or advice as to whether a hearing is 
ordered will receive notice of further developments in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


b 
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By the Commission. 


George A. Fitzsimmons 
Secretary 








INVESTMENY ADVISERS ACT 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 477/September 26, 1975 


ADOPTION OF AMENDMENT TO RULE 204-2 UNDER 
THE INVESTMENT ADVISERS ACT OF 1940 ADOPT- 
ING NEW PARAGRAPH (j) REGARDING MAINTEN- 
ANCE OF BOOKS AND RECORDS OF NON-RESIDENT 
INVESTMENT ADVISERS (S7-567) 


The Securities and Exchange Commission adopted new 
paragraph (j) under Rule 204-2 [17 CFR 275.204-2(j)] 
under the Investment Advisers Act of 1940 [15 U.S.C. 
80b-1 et seq.] (“Advisers Act’’) effective October 31, 
1975. That paragraph requires non-resident investment 
advisers 1/ to maintain current books and records within 
the United States, or pursuant to a written undertaking 
9 furnish, upon demand, such books and records to 
zither the Commission’s principal office in Washington, 
D. C. or any regional office designated in the demand. 


The Commission had previously published notice of its 
proposal to adopt paragraph (j) under Rule 204-2, and 
interested persons were invited to comment on the pro- 
posal by July 18, 1975. 2/ The Commission considered 
the comments, and it determined to adopt Rule 204-2(j) 
without change from the form originally proposed, pur- 
suant to the authority contained in Sections 204, 211(a) 
and 211(b) of the Advisers Act. 3/ 


Rule 204-2 under Section 204 of the Advisers Act sets 
forth the requirements for keeping, maintaining and pre- 
serving specified books and records of every investment 
adviser who makes use of the mails or any means or in- 
strumentality of interstate commerce in connection with 
his or its business as an investment adviser (other than one 
specifically exempt from registration pursuant to Section 
203(b) of the Advisers Act). Paragraph (e) of the rule re- 
quires in subparagraph (1) that books and records be 
maintained and preserved “in an easily accessible place,” 
and in subparagraph (2) that partnership articles and 
corporate books and records be maintained at the invest- 
ment adviser’s principal office. In this regard, there has 
been some uncertainty as to whether places outside the 
territory of the United States are “easily accessible,” 

or, for that matter, whether required books and records 
should be permitted to be maintained outside the United 
States, for purposes of conducting the inspections of 

uch books and records contemplated by Section 204 

of the Advisers Act. 4/ 


New paragraph (j) under Rule 204-2 deals with this 


problem by requiring that copies of the books and records 
of an investment adviser be maintained and preserved 
within the United States, and that all non-resident invest- 
ment advisers file a written notice with the Commission 
specifying the address of such place; except that a non- 
resident investment adviser may, at his option, file an 
undertaking to furnish copies of such books and records 
on demand, which undertaking would be in lieu of main- 
taining such books and records within the United States. 
Paragraph (j) of Rule 204-2 is substantially similar to 
Rule 17a-7 under the Securities Exchange Act of 1934 
{17 CFR 240.17a-7] which imposes the same require- 
ments on non-resident brokers and dealers. 


Non-resident investment advisers who are registered or 
have an application for registration pending on October 
31, 1975 (the date when the proposed amendment be- 
comes effective) will be required to file either the notice 
or the undertaking within 30 days thereafter. Any non- 
resident who applies for registration after the effective 
date fo the amendment will have to submit the notice 
or the undertaking with his application form. 


The Commission is cognizant that the provisions of Rule 
204-2(j) and of Rule 17a-7 under the Securities Exchange 
Act may not fully insure the accessibility of the books 
and records of non-resident investment advisers or 
broker-dealers. The Commission will continue to study 
this issue, and if appropriate may consider additional 
requirements in this area at some later date. 


The text of new paragraph (j) under Rule 204-2, as 
adopted by the Commission, effective October 31, 1975, 
is as follows: 


Rule 204-2. Books and records to be maintained by invest- 
ment advisers. 


= * * * * 


(j)(1) Except as provided in paragraph (j)(3) hereof, each 
non-resident investment adviser registered or applying 

for registration pursuant to Section 203 of the Act shall 
keep, maintain and preserve, at a place within the United 
States designated in a notice from him as provided in par- 
agraph (j)(2) hereof, true, correct, complete and current 
copies of books and records which he is required to make, 
keep current, maintain or preserve prusuant to any pro- 
vision of any rule or regulation of the Commission adopted 
under the Act. 


(2) Except as provided in paragraph (j)(3) hereof, each 
non-resident investment adviser subject to this paragraph 
(j) shall furnish to the Commission a written notice spec- 
ifying the address of the place within the United States 
where the copies of the books and records required to be 
kept and preserved by him pursuant to paragraph (j)(1) 
hereof are located. Each non-resident investment adviser 
registered or applying for registration when this paragraph 
becomes effective shall file such notice within 30 days 
after such rule becomes effective. Each non-resident in- 
vestment adviser who files an application for registration 
after this paragraph becomes effective shall file such no- 
tice with such application for registration. 


(3) Notwithstanding the provisions of paragraphs (j)(1) 
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and (j)(2) hereof, a non-resident investment adviser need 
not keep or preserve within the United States copies of 
the books and records referred to in said paragraph (j)(1) 
and (j)(2), if: 


(i) Such non-resident investment adviser files with the 
Commission, at the time or within the period provided 

by paragraph (j)(2) hereof, a written undertaking, in form 
acceptable to the Commission and signed by a duly auth- 
orized person, to furnish to the Commission, upon demand, 
at its principal office in Washington, D. C., or at any Re- 
gional Office of the Commission designated in such demand, 
true, correct, complete and current copies of any or all of 
the books and records which he is required to make, keep 
current, maintain, or preserve pursuant to any provision of 
any rule or regulation of the Commission adopted under 
the Act, or any part of such books and records which may 
be specified in such demand. Such undertaking shall be in 
substantially the following form: 


The undersigned hereby undertakes to furnish at its 
own expense to the Securities and Exchange Commis- 
sion at its principal office in Washington, D. C. or at 
any Regional Office of said Commission specified in 

a demand for copies of books and records made by or 
on behalf of said Commission, true, correct, complete 
and current copies of any or all, or any part, of the 
books and records which the undersigned is required 
to make, keep current or preserve pursuant to any pro- 
vision of any rule or regulation of the Securities and 
Exchange Commission under the Investment Advisers 
Act of 1940. This undertaking shall be suspended dur- 
ing any period when the undersigned is making, keep- 
ing current, and preserving copies of all of said books 
and records at a place within the United States in 
compliance with Rule 204-2(j) under the Investment 
Advisers Act of 1940. This undertaking shall be bind- 
ing upon the undersigned and the heirs, successors and 
assigns of the undersigned, and the written irrevocable 
consents and powers of attorney of the undersigned, 
its general partners and managing agents filed with the 
Securities and Exchange Commission shall extend to 
and cover any action to enforce same. 


and 


(ii) Such non-resident investment adviser furnishes to the 
Commission, at his own expense 14 days after written de- 
mand therefor forwarded to him by registered mail at his 
last address of record filed with the Commission and 
signed by the Secretary of the Commission or such person 
as the Commission may authorize to act in its behalf, true, 
correct, complete and current copies of any or all books 
and records which such investment adviser is required to 
make, keep current or preserve pursuant to any provision 
of any rule or regulation of the Commission adopted under 
the Act, or any part of such books and records which may 
be specified in said written demand. Such copies shall be 
furnished to the Commission at its principal office in Wash- 
ington, D. C. or at any Regional Office of the Commission 
which may be specified in said written demand. 


(4) For purposes of this rule the term “non-resident in- 
vestment adviser” shall have the meaning set out in Rule 
0-2(d)(3) under the Act. 


1014/SEC DOCKET 


By the Commission. 





George A. Fitzsimmons q 
Secretary 

1/ The term “non-resident investment adviser” is defined 
in Rule 0-2(d)(3) under the Advisers Act to mean: 

(i) in the case of an individual, one who resides in or has 
his principal place of business in any place not subject to 
the jurisdiction of the United States; (ii) in the case of a 
corporation, one incorporated in or having its principal 
place of business in any place not subject to the jurisdic- 
tion of the United States; (iii) in the case of a partnership, 
or other unincorporated organization or association, one 
having its principal place of business in any place not sub- 
ject to the jurisdiction of the United States. 


That definition is incorporated into Rule 204-2(j) pursuant 
to subparagraph 4 thereof. 


2/ Investment Advisers Act Release No. 460 (May 30, 
1975), 40 F.R. 24756 (June 10, 1975). 


3/ 15 U.S.C. 80b-4, 80b-11(a) and 80b-11(b). 


4/ Section 204 of the Advisers Act provides as follows: 
Every investment adviser who makes use of the mails or 
of any means or instrumentality of interstate commerce 
in connection with his or its business as an investment 
adviser (other than one specifically exempted from re- 
gistration pursuant to section 203(b) of this title), shall 
make and keep for prescribed periods such records (as 
defined in section 3(a)(37) of the Securities Exchange 
Act of 1934), furnish such copies thereof, and make 

and disseminate such reports as the Commission, by rule, 
may prescribe’as necessary or appropriate in the public 
interest or for the protection of investors. All records (as 
so defined) of such investment advisers are subject at any 
time, or from time to time, to such reasonable periodic, 
special, or other examinations by representatives of the 
Commission as the Commission deems necessary or appro- 
priate in the public interest or for the protection of invest- 
ors. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 478/September 29, 1975 


NOTICE OF PROPOSAL TO ADOPT NEW RULE 202-1 
UNDER THE INVESTMENT ADVISERS ACT OF 1940 
WHICH WOULD EXCLUDE FROM THE DEFINITION 
OF “INVESTMENT ADVISER” IN SECTION 202(a)(11) 
PERSONS WHO IN THE COURSE OF THEIR REGULAR 
EMPLOYMENT ADVISE THEIR EMPLOYER — SPON- 
SORED EMPLOYEE BENEFIT PLANS WITH RESPECT 
TO INVESTMENTS IN SECURITIES (S7-588) 


NOTICE IS HEREBY GIVEN that the Securities and Ex- 
change Commission has under consideration the adoption 















of new Rule under the Investment Advisers Act of 1940 

(“Advisers Act’’) which would exclude from the definition 
of investment adviser in Section 202(a)(11) of the Advisers 
Act persons who in the course of their regular employment 
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advise their employer-sponsored employee benefit plans 


pi respect to investments in securities. Proposed Rule 


2-1 would be adopted pursuant to the authority con- 
tained in Section 202(a)(11) and Section 211(a) of the 
Advisers Act. 


Section 211(a) provides that the Commission shall have 
authority to make, issue, amend, and rescind such rules 
and regulations as are necessary or appropriate to the ex- 
ercise of the functions and powers conferred upon the 
Commission elsewhere in the Advisers Act. Section 202 
(a)(11)(F) provides that the term “investment adviser” 
does not include such persons as the Commission may 
designate by rule if such persons are not within the intent 
of the section. 


It has come to the Commission’s attention that as a result 
of the adoption of the Employee Retirement Income Se- 
curity Act of 1974 (“ERISA”) certain persons who would 
not otherwise be required to register as investment advisers 
have submitted applications for registration under the Ad- 
visers Act. It appears that the primary purpose of such 
registration is to obtain the status of “investment manager” 
under ERISA in order to permit certain co-fiduciaries to 
rely on exculpatory provisions in ERISA for liability arising 
as a result of breaches of duty by the investment manager. 
1/ 


While the Commission is not charged with administering the 
provisions of ERISA it believes that it would be contrary 


Z ii the public interest to permit registration under the Ad- 
| 


isers Act by persons not required to register under the 
Act solely to obtain the status of “investment manager” 
under ERISA, and thus obtain exculpation for co-fiduciaries 
under ERISA. Such registration might not be for a proper 
purpose and would be inconsistent with Congressional in- 
tent which appears to be to provide insulation from certain 
liabilities of co-fiduciaries where professional money man- 
agers are designated as trustees. Therefore, the Commission 
believes it would be in the interests of employee benefit 
plans and their participants and beneficiaries to discourage 
registration of investment advisers where the sole purpose 
of such registration is to obtain for others exculpation from 
liabilities under ERISA. 


The Commission wishes to point out that this position 
should not be viewed as an unfavorable finding with respect 
to the ability of such persons to act as advisers to employee 
benefit plans. The rule would not affect the ability of such 
persons to advise plans in the capacity of trustees as pro- 
vided in ERISA. Additionally, the fiduciary obligations 
imposed by ERISA on trustees will offer substantial pro- 
tections to employee benefit plans, their participants and 
beneficiaries even though such persons would be excluded 
by the rule from the Advisers Act. 


The rule includes within the definition of person, natural 
persons and companies. Thus a wholly-owned, majority- 
owned or other controlled subsidiary created or used by 
an employer to manage assets of employee benefit plans 
sponsored by the employer would come within the scope 
of the rule. 


The text of proposed Rule 202-1 is as follows: 


Rule 202-1. Exclusion of Certain Persons who Offer In- 
vestment Advice to Their Employer-Sponsored Employee 
Benefit Plans. 


The term “investment adviser,” in Section 202(a)(11) of 
the Act, shall not include any person who offers invest- 
ment advice to an employee benefit plan, as defined in 
the Employee Retirement Income Security Act of 1974, 
sponsored by an employer of such person, if such person 
is exempt from registration pursuant to Section 203(b)(3) 
of the Act. For purposes of this rule “person” shall include 
a natural person, or a company which is controlled by or 
under common control with the employer, and ““employ- 
er” shall include any company controlling, controlled by 
or under common control with a person. 


All interested persons are invited to submit written com- 
ments on the proposals on or before November 14, 1975. 
The Communications should be addressed to the Secretary, 
Securities and Exchange Commission, Washington, D. C. 
20549, and should be referenced to File No. S7-588. All 
comments will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Section 3(38) of ERISA provides: The term “invest- 
ment manager” means any fiduciary (other than a trustee 
or named fiduciary, as defined in section 402(a)(2)) — 

(A) who has the power to manage, acquire, or dispose of 
any asset of a plan; 

(b) who is (i) registered as an investment adviser under the 
Investment Advisers Act of 1940; (ii) is a bank, as defined 
in that Act; or (iii) is an insurance company qualified to 
perform services described in subparagraph (A) under the 
laws of more than one State; and 

(C) has acknowledged in writing that he is a fiduciary with 
respect to the plan. 


Exculpation is provided for trustees by Section 405(d)(1) 
of ERISA, which states: If an investment manager or 
managers have been appointed under Section 402(c) (3), 
then, notwithstanding subsections (a)(2) — and (3) and 
subsection (b), no trustee shall be liable for the acts or 
omissions of such investment manayer or managers, or be 
under an obligation to invest or otherwise manage any 
asset of the plan which is subject to the management of 
such investment manager. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 479/September 29, 1975 


See Securities Act of 1933 Release No. 5621/September 
29, 1975. 
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Litigation Release No. 7102/September 26, 1975 


The Securities and Exchange Commission announced that 
on September 17, 1975, a Final Judgment of Permanent 
Injunction and Ancillary Relief (“Final Judgment’’) was 
entered by consent in the United States District Court 
for the Southern District of New York enjoininy Eman- 
uel Fields, an attorney with offices located in New York 
City, from further violations of Rule 2(e) of the Com- 
mission’s Rules of Practice and of an order issued by the 
Commission on June 18, 1973, pursuant to Rule 2(e), 
that permanently disqualified him from appearing or 
practicing before the Commission. Under Rule 2(e), the 
Commission may take disciplinary action against pro- 
fessionals who practice before it. 


The Commission’s complaint had alleyed that, in viola- 
tion of Rule 2(e) and the order of permanent disquali- 
fication, Fields supervised the preparation of certain 
documents that were filed with the Commission in con- 
nection with a public offering of securities, preparing 
substantially all of the documents himself. The com- 
plaint further alleged that Fields appeared and practiced 
before the Commission within the meaning of Rule 2{e) 
by engaging in telephone conversations with a member 
of the Commission’s staff concerning permissible con- 
duct in connection with the offering, amendments to 
the documents filed, and the date the offering could 
commence. In consenting to the Final Judgment, Fields 
admitted the alleyations in the complaint that he had 
appeared and practiced before the Commission in con- 
travention of Rule 2(e) and the Commission order of 
June 18, 1973, but he asserted that, at the time he en- 
gaged in the conduct alleyed, he did not believe the 
acts alleged to be in violation of either Rule 2(e) or the 
Commission order. 


The Final Judgment prohibits Fields from representing 
or advising any person in any Commission proceediny, 
whether investiyatory or administrative, in any informal 
inquiry conducted by the staff, and in any proceeding, 
investigation or hearing conducted or held by a national 
securities exchanye or a national securities association. 

It also precludes Fields from representing or advisiny per- 
sons in conferences, discussions and other communica- 
tions with the Commission or its staff except where these 
contacts are directly related to (1) the conduct of litiga- 
tion in the courts of the United States or of any state 

or (2) the conduct of a proceeding or investigation being 
conducted by or before any Federal or state governmental 
department or agency other than the Commission. 


The injunction alse precludes Fields from preparing on 
behalf of any person, or advising any person in connection 
with the preparation of, any statement, opinion, report 

or other document to be filed with the Commission under 
the federal securities laws. 


In addition, the Final Judgment enjoins Fields from repre- 
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senting or advising, in connection with any matter arising 
under or relatiny to the federal securities laws or the rules 
and regulations promulyated thereunder or the rules of a 
national securities exchange or a national securities asso- 
ciation, any broker or dealer in securities, national securi- 
ties exchanye, national securities association, investment 
company, investment adviser, or public utility holding 
company, registered or required to be registered with the 
Commission. An exception to this provision is provided, 
however, to permit Fields to represent such a regulated 
entity in court litigation or in proceedings before other 
government agencies. 


Fields is further prohibited from rendering any advice, 
whether orally or in an opinion letter, concerning the 
legality of any act, transaction, practice or course of 
conduct under, the nature of any duty, obligation or 
liability imposed by, or the interpretation of, any pro- 
vision of the federal securities laws or the rules and re- 
gulations promulgated thereunder or the rules of a na- 
tional securities exchange or a national securities asso- 
ciation. The paragraph specifically includes, but is not 
limited to, the rendering of advice concerning: (a) the 
applicability of certain exemptions from provisions of 
the securities laws; (b) whether the disclosure of any ma- 
terial fact is required, or any proposed statement of fact 
would be materially false or misleading; and (c) whether 
any statement, opinion, report or other document is re- 
quired to be filed with the Commission. However, the 
decree would permit Fields to render advice to clients 
and potential clients that is directly related to the con- 
duct of, or representation of such client in, litigation in 
the courts of the United States or of any state, or the 
conduct of, or representation of such client in, a pro- 
ceeding conducted by or before a governmental agency 
other than the Commission. 


In addition, the Final Judgment orders disgorgement of any 
and all fees, compensation or other consideration Fields 
may have received, or as to which he may have a claim, 
not only for the services alleged in the complaint, but 
also for all services rendered by him since June 18, 1973, 
that are encompassed within the conduct described in the 
preceding four paragraphs. The Final Judgment also 
directs Fields to inform any issuer or other person who 
seeks to, or in fact does, employ him in connection with 
any matter arising under or relating to the federal securi- 
ties laws of the fact that he has been permanently dis- 
qualified from appearing or practicing before the Com- 
mission and further requires him to provide such issuer or 
other person with a copy of the Commission’s order of 
June 18, 1973 that permanently disqualified him from 
appearing or practicing before the Commission. 





Litigation Release No. 7103/September 29, 1975 


UNITED STATES v. J. HARLOW TUCKER 
(E. D. Wash., CR 74-77) 


Dean C. Smith, United States Attorney for the Eastern 
District of Washington and Jack H. Bookey, Administrator 
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.. of the Seattle Reyional Office of the Securities and Ex- 


change Commission announced that on September 22, 
1975 following a pre-sentence investigation J. Harlow 
Tucker, age 40 of Spokane, Washington, was sentenced 
to serve three years in a federal penitentiary. Mr. Tucker 
had entered a plea of guilty to five counts charging him 
with engaging in a scheme to defraud debenture and 
limited partnership purchasers in violation of Section 17 
of the Securities Act of 1933. Mr. Tucker had entered 
his plea on June 4, 1975, during the fifteenth day of a 
jury trial where he had been charged in a thirty-three 
count indictment with violations of the Securities Act 
and the Mail Fraud Statute. The charges arose primarily 
from the sale of stock, subordinated convertible deben- 
tures, promissory notes and limited partnership interests 
in the Davenport Hotel, Inc., to Washington residents 
during the period from 1969 through 1972. Approxi- 
mately 1,500 purchasers and in excess of $4 million 
were involved. 


The Honorable Marshall A. Neill, Judge of the Eastern 
District of Washington at Spokane, heard the case and 
imposed the sentence. During the course of the sen- 
tencing the court made the observation that there ‘‘must 
be a price for white collar crime.”’ 


For further information see Litigation Release Numbers 
6929, 6494, 5681 and 5632. 





Litigation Release No. 7104/September 29, 1975 


SEC v. POLARIS MINING COMPANY, et al. 
(USDC Colo. No. 75-W-695) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office of the Securities and Exchange 
Commission, announced that on September 12, 1975, 
Judge Fred M. Winner of the United States District 
Court for the District of Colorado, signed an Order of 
Preliminary Injunction against Jack D. Hill and A. 
Richard Brown. The Order preliminarily enjoins de- 
fendants Hill and Brown from violations of Sections 
5(a) and 5(c) of the Securities Act of 1933 in connec- 
tion with the offer and sale of the common stock of 
Polaris Mining Company, pending final determination 
of the action. 


On September 15, 1975, Judge Winner signed an Order 
of Preliminary Injunction against Robert F. Wilkinson. 
Wilkinson consented to the Preliminary Injunction en- 
joining him from purchasing, selling, or in any way 
dealing in Polaris Mining Company securities, pending 
final determination of the action. 


For further information see Litigation Release No. 6965. 





Litigation Release No. 7105/September 30, 1975 


SEC v. L.T.P. PROPERTIES, INC., et al. 
(S.D. Fla. Civ. Action No. 74-1680-Civ-JE) 


Jule B. Greene, Regional Administrator, Atlanta Regional 
Office, and William Nortman, Associate Regional Admin- 
istrator, Miami Branch Office, of the Securities and Ex- 
change Commission, announced that on September 9, 
1975, Judge Joe Eaton of the United States District 
Court for the Southern District of Florida at Miami, 
Florida, entered a Judgment of Permanent Injunction 
prohibiting Southeast Florida Corporation (‘’S.F.C.”’) 
and Phillip M. Swan (“Swan”) from violating the pro- 
visions of Sections 5(a), 5(c) and 17(a) of the Securi- 

ties Act of 1933 and Section 10(b) of the Securities 
Exchange Act of 1934, and Rule 10b-5, thereunder, 

in connection with the offer, sale, and purchase of the 
securities of L.T.P. Properties, Inc. (“L.T.P.”’) or any 
other security. The o:der was entered pursuant to the 
terms of a Stipulation and Consent whereby S.F.C. 

and Swan, without admitting or denying the allegations 
in the Commission’s Complaint, consented to the entry 
of the order. Swan is the principal of S.F.C. 


The court order prohibits S.F.C. and Swan from, among 
other things, making untrue statements of material facts 
or omitting to state material facts concerning the finan- 
cial condition of L.T.P.; the ability of L.T.P. to pay 
interest upon monies invested in L.T.P. promissory notes; 
or the use of proceeds from the sale of the securities of 
L.T.P. or any securities to be offered or sold by these 
defendants in the future. 


For further information see Litigation Release Numbers 
6664 and 7068.) 





Litigation Release No. 7106/September 30, 1975 


SEC v. GULF STATES ENERGY CORP., et al. 
(N.D. Tex.) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange Com- 
mission, today announced the filing of a civil injunctive 
complaint in federal district court at Dallas, Texas, 
against Gulf States Energy Corporation, Robert Lee 
Arnett, Royal D. Russell, Howard L. Strahan, all of 
Dallas, Texas, John E. McGowan, Harold R. Malone, 
both of Fort Worth, Texas, and Richard C. Upton, 
Mesquite, Texas, on September 23, 1975. 


The complaint alleges violations of the registration and 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of fractional undi 
vided working interests in oil and gas leases located in 
Fisher, Coleman and Stonewall! Counties, Texas, issued 
by Gulf States Energy Corporation by the above named 
individuals. 


The complaint alleges, that in connection with the offer 
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and sale of fractional undivided working interests in oil 
and gas leases issued by Gulf States Energy Corporation, 
Arnett, Russell, Strahan, McGowan, Malone and Upton, 
made misrepresentations of material facts concerning, 
among other things, the monthly income to be antici- 
pated from a well, the degree of certainty of success of 
a well and the tax advantages of investments with Gulf 
States Energy Corporation. 


Federal District Judge William M. Taylor, Jr., set Novem- 
ber 3, 1975, at 9:00 o’clock, a.m., for a hearing on the 
Commission’s motion for preliminary injunction. 





Litigation Release No. 7107/September 30, 1975 


SEC v. CROWN DRUG CO. 
(USDC WD Wa, Civil Action No. 9593) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission, an- 
nounces that on September 8, 1975 the Honorable 
Donald S. Voorhees signed an order enjoining Crown 
Drug Co. from further violations of the reporting provi- 
sions of the Securities Exchange Act of 1934 by failing 
to file timely annual and periodic reports of financial 
condition, provided that so long as Crown Drug Co. is 
operating pursuant to a plan of arrangement under the 
Federal Bankruptcy Act confirmed by the U. S. District 
Court for the W. D. of Missouri, Western Div., No. 
42749 and is required to report to that Court, a copy 
of such reports shall be mailed to each shareholder of 
record of defendant, as well as to the Commission. 





Litigation Release No. 7108/October 1, 1975 


SEC v. TECHNI-CULTURE, INC.., et al. 
Civil Action No. 73-473 Phx-WPC 


The Securities and Exchange Commission announced 
today that after hearings on its Motion for Summary 
Judgment held on August 25 and September 15, 1975 
in SEC v. Techni-Culture, Inc., et al., the Honorable 
William P. Copple, United States District Judge for the 
District of Arizona, permanently enjoined James W. 
White of El Paso, Texas, Eugene Haber of New York, 
New York, and Martin Greenberg of Los Angeles, Cali- 
fornia, from further violations of the registration pro- 
visions of the Securities Act of 1933 and the antifraud 
provisions of the Securities Act of 1933 and the Secur- 
ities Exchange Act of 1934. Judge Copple found that 
White, Haber and Greenberg violated the aforementioned 
provisions in connection with the fraudulent promotion 
and sale of unregistered stock and limited partnerships 
offered by Techni-Culture, Inc. and Techni-Culture of 
Arizona, Inc. These affiliated companies of Phoenix, 
Arizona purported to operate hydroponic farming 
facilities. 


In addition, Judge Copple ordered that White file 
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quarterly with the Clerk of the Court a record of all his 
beneficial securities holdings in public companies, and 
prohibited White from being an officer or director of a 
public company absent a showing to the Court that appro- 
priate steps have been taken to prevent a recurrence of 
conduct as alleged in the Commission’s complaint in this 
action or conduct of similar object and purport. 


Judge Copple denied the Commission’s request for Sum- 
mary Judgment with respect to defendant L. G. Victors, 
Gold & Co. of Tucson, Arizona. 


The Commission also announced that on April 17, 1975 
a permanent injunction from violations of Section 5(a), 
5(c) and 17(a) of the Securities Act of 1933 and Section 
10(b) of the Securities Exchange Act of 1934 was entered 
against George Van Valkenberg of Tucson, Arizona. Mr. 
Van Valkenberg, also a defendant in SEC v. Techni-Cul- 
ture, Inc., et al., consented to the entry of judgment 
without admitting or denying the Commission’s allega- 
tions. 








TRUST INDENTURE 





TRUST INDENTURE ACT OF 1939 
Release No. 410/October 1, 1975 


The Securities and Exchange Commission has issued an 
order under the Trust Indenture Act (““Act’’) on appli- 
cation of Pacific Gas and Electric Company, exempting 
its First and Refunding Mortgage Bonds, Series 75A, 
due June 1, 2007, from the provisions, Subsections 
316(a)(1), 316(b) and 317(a)(2) of the Act. 
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